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i 

€ 

In the Southern Division of the United States Dis-^ 
trict Court for the Northern Distinct of California 


1 


No. 27635-W 

United States of America, plaintiff 

» « i ' 

vs.> 

x * 

FRED ToVOSABIJRO KoREMATSUj defendant 

l 

Information \ 

(Public Law No. 508, Seventy-Seventh Congress, Chapter 191, 

Second Session, H. E. 6*758) 

Leave of Court being first had, Frank J. Hennessy, United 
States Attorney for said District, comes, and for the United States 
of America informs this Court: that Fred Toyosaburo Kore- 
matsu (hereinafter called “said defendant”), being at all the- 
times herein mentioned a person oi Japanese ancestry, and being' 
within the geographical limits of Military Area No. 1 as said 
Area is defined and described in Proclamation No. 1, dated March 
,2, 1942, issued by J. L. DeWitt, Commanding General, Western 
Defense Command, and Military Commander designated by the 
.Secretary of War, pursuant to Executive Order No. 9066 of the 
President of the United States, dated February 19, 1942, did, on 
or about the 3Qth day of May 1942, at the City of San Leandro, 
County of Alameda, State of California, within said division and 
district, and within the geographical limits of Area No. \ un¬ 
lawfully, wilfully, and knowingly commit an act contrary to the 
restrictions applicable to said Area, and contrary to the order of 
the Secretary of War and of such Military Commander, in that 
he, the said defendant, was, at said time and place, and did, at 
said time and place, remain in that portion of Military Area No. 

1 covered by Civilian Exclusion Order No. 34 of said Command¬ 
ing General, J. L. DeWitt^ issued on May 3, 1942, in which all 

persons of Japanese ancestry are excluded from, and no 

2 permitted to remain in, the said City of San Leandro, 

County of Alameda, State of California, after 12 o’clock, 

noon, P. W. T., May 9,1942; that at said time said defendant knew 
of the existence of said restrictions and order, and that his said 
act was in violation thereof. 

Frank J. Hennessy, 

- United States Attorney . 

United States of America, 

State and Northern District of California , 

City and County of San,Francisco , ss: 

Oliver T. Mansfield, being first duly sworn, deposes and says: 
That he is a Special Agent of the Federal Bureau of Investi/ation, 
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United States Department of Justice; that he has read the fore- 
going information; that he is familiar with the facts therein 
alleged concerning the offense therein described, and that the 
same are true of his own knowledge, 

Oliver T. Mansfield, 

Subscribed and sworn to before me this 12th day of June 1942. 

[seal] J. P. Welsh, 

Deputy Cleric, U. S: District Court, 

Nor. Dist. of California . 

* 

[Endorsed:] Presented in Open Court and Ordered filed June 
12,1942. Walter B. Haling, Clerk, By C. W. Calbreath, Deputy 
Clerk. 

3 In United States District Court 

Detmi'rer to information 
Filed June 20,1942 

Now comes Fred Toyosaburo Korematsn, defendant above- 
named, demurring to the information herein upon the following 
grounds, to wit: 

I 

The information fails to state facts sufficient to constitute an 
offense against the laws of the United States in that Executive 
Order No. 90G6 of the President of the United States dated Feb¬ 
ruary 19,1942, referred to therein and upon which it is based in 
part, is, on its face, and also as construed and applied to the de¬ 
fendant herein, unconstitutional and void upon all and each of 
the following grounds, to wit: 

1. It is a usurpation and exercise of legislative power which is 
lodged exclusively in Congress by the provisions of Section 1 and 
•Subdivisions 1,14, and 18 of Section 8 of Article I of the U. S. Con¬ 
stitution and has never been delegated to the President by Con¬ 
gress. 

2. It is an abuse of Executive Power and in excess of any power 
lodged in the President by the provisions of Article II of the 
U. S. Constitution. 

3. It is an arbitrary, unreasonable, and oppressive exercise of 
executive power in that it denies to citizens, and to defendant as 
a citizen, the privileges and immunities of national citizenship 
and of state citizenship in violation of the provisions of Subdivi¬ 
sion 1 of Section 2 of Article IY of the U. S. Constitution. 


» 

* 
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4. It operates to violate defendant’s right to be secure 

4 in his person and also in his house, papers, and effects. 

against unreasonable search and seizure in violation of the- 

provisions of the Fourth Amendment of the U, S. Constitution. 

5, In that defendant’s apprehension" and detention thereunder 
was not and is not pursuant to a Warrant issued upon probably 
cause supported by Oath or affirmation, particularly describing 
the person of defendant to be seized as is required by the provi¬ 
sions of the Fourth Amendment of the U. S. Constitution. 

6. It operates to deprive defendant of his liberty without due 
process of law in violation of the Fifth Amendment of the U. S. 
Constitution. 

T. It operates to deprive defendant of his property without due 
process of law in"violation of the-Fifth Amendment of the TJ. S. 
Constitution. 

V *1 

8. It operates to deny defendant the equal protection of the laws 
in violation of the Fifth Aniendment of the TJ. S. Constitution. 

9. It deprives defendant of his rights, privileges, immunities, 
and liberties of national citizenship, including, among others, the 
following, to wit; freedom of movement, the right to live and t6 
work where he pleases, to exercise the right of free speech, press, 
and assemblage in the areas authorized to be prescribed there- 

) under, in violation of the due process clause of the Fifth Amend¬ 
ment of the TJ. S. Constitution; 

10. In subjecting defendant to exclusion or forcible military 
evacuation from the a ere as to he prescribed thereunder mi- 

5 der threat of arrest, fine, and imprisonment under Public 

, Law No. 503, 77tli, Congress, 2nd Session, 'Chapter 191, it 

deprives defendant of the right to a speedy and public trial, and 
the incidents thereof, in violation of the Sixth Amendment of the 
TJ. *S. Constitution. 

XL It inflicts upon defendant a. cruel and Unusual punishment, 
to wit, evacuation from the areas prescribed and to be prescribed 
thereunder with the consequent loss, of rights of national citizen¬ 
ship and also of state-citizenship, or; in the alternative, arrest, fine 
and imprisonment pursuant to Public Law No. 503,77th Congress, 
2nd Session,, Chap,. 191, approved March 21, 1942, in violation of 
the provisions of the Eighth Amendment of the TJ. S. Constitution. 

12. It is a usurpation of power over rights which are retained by 
the people and, in consequence, inherent in defendant, and therein 
violative of the provisions of the Ninth Amendment of the U. Sr 
Constitution. 

13. It is a usurpation of power not delegated to the United 
States but reserved to the people, including defendant, and therein 
is in violation of the provisions of the Tenth Amendment of the 
U. S; Constitution. 




* 
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14 It imposes upon defendant a choice between exclusion and 
evacuation from the areas to be prescribed thereunder and arrest, 
fine, and imprisonment pursuant to said Public Law, No, 603 for 
the exercise of constitutional rights and thereby imposes upon Mm, 

in the event of such evacuation, a condition of slavery and 
fi involuntary servitude which is forbidden by the provisions 

of the Thirteenth Amendment. 

15. It operates to deprive defendant as a person born in the 
United States, and subject to the jurisdiction thereof, of the im¬ 
plied rights, privileges, immunities, and liberties of national citi- 
jzensMp, and also of state citizenship, in violation of the provisions 
of the Fourteenth Amendment of the U. S. Constitution. 

16. It operates to deny or abridge the defendant’s right to vote 
within the geographical areas prescribed or to be prescribed there¬ 
under on account of his 


and color in violation of the provi¬ 
sions of the Fifteenth Amendment of the U. S. Constitution, 

17. It is void for uncertainty, indefiniteness, and vagueness and 
ns wanting a proper delegation of such power from Congress since 
it appears that Congress has neither delegated any such power to 
the Chief Executive nor to any of his subordinate executive offi¬ 
cials and has not laid down or prescribed any policies governing 
the exercise of any such power in connection with the issuance of 
any such executive orders, or provided for the designation of any 
specific military areas or zones by them or anyone, or provided for 
the exclusion or evacuation of defendant or any citizen or denizen 
therefrom, or provided for the regulation of the conduct of defend¬ 
ant or any citizen or denizen therein, or defcined the nature, ex¬ 
tent and limitations thereon, or established the standards, rules, 
and limitations thereof, or expressly left to the executive branch 
of government the making of any subordinate rules in aid of 
•effective administration thereof witMn prescribed limits. 

II 

b 

7 The information fails to state facts sufficient to consti¬ 

tute an offense against the laws of the United States in 
that Civilian Exclusion Order No. 34 issued May 3,1942, by Gen¬ 
eral J. L, DeWifct, as mentioned therein and upon which it is 
based, in part, is, on its face, and also as construed and applied 
to the defendant herein, unconstitutional and void upon all and 
each of the following grounds, to wit: 

1. It is a usurpation and exercise of legislative power which 
is lodged exclusively in Congress by the provisions of Section 1 
and Subdivisions 1, 14, and 18 of Section 8 of Article I of the 
U. S. Constitution and has never been delegated to the Presi¬ 
dent or to any of his subordinate executive officials by Congress. 
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2. It is a usurpation and 'abuse of executive pow wliich has v 
never been delegated by the President of the Secretary of War or 

to the military commander who proclaimed said Proclamation 
and issued said Civilian Exclusion Order No. 34, and hence is in - 
excess of any power conferred upon the Executive Branch of 
government by the provisions of Article II of the U. S. Constitu¬ 
tion and a usurpation of legislative power prohibited by the pro¬ 
visions of Section 1 of Article I of the U. S* Constitution. 

3. It is, as applied, a grant of Title of Nobility by the United 
States to all citizens whose birth or lineage makes them “Aryan,” 
“White,” “Pink-Complexioned,” or certain “Asiatic-Aryans” to 
the exclusion of citizens of Japariese ancestry who are descended 
from a mythical Sun-Goddess and hence in violation of the pro¬ 
visions of Subdivision 8 of Section 9 of Article I of the 

8 U. S. Constitution. 

4. It is an arbitrary,' oppressive, and unreasonable exer- 
• cise of uneonferred, executive power in that it denies to citizens, 
and to defendant as a citizen, the privileges and immunities of 
national citizenship and also of state citizenship in violation of 
the provisions of Subdivision 1 of Section 2 of Article IV of the 
U. S. Constitution. 

_ 5. It operates to violate defendant’s right to he secure in his 
person and also in his house* papers, and effects against unreason- 
' v able search and seizure in violation of the provisions of the . 
Fourth Amendment of the U. S. Constitution. 

6. In that defendant’s apprehension and detention thereunder 
was not and is not pursuant to a Warrant issued upon probable 
cause supported by Oath or affirmation particularly describing 
the person to be seized as is required by the provisions of the 
Fourth Amendment of the U. S. Constitution. 

7. It operates to deprive defendant of his liberty without due 
process of law in violation of the Fifth Amendment of the U. S. 
Constitution. 

8. It operates to deprive defendant of his property without 
due process of law in violation of the Fifth Amendment of the 
tj. S.. Constitution. 

9. It operates to deny defendant the,, equal protection of the 
Jaws in violation of the Fifth Amendment of the U. S. 

Constitution. 

10. It operates to take defendant’s private property for public 
use, without just compensation, in violation of the Fifth Amend¬ 
ment of the II. iS. Constitution. 

9 k 11. It deprives defendant of his rights, privileges, im¬ 

munities, and liberties of national citizenship* including. 
among others, the following, to wit; freedom of movement, the 
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right to live and to work where he chooses, to exercise the right 
of free speech, press, and assemblage in the areas prescribed or 
authorized to be prescribed thereunder, in violation of the due 
process clause of the Fifth Amendment of the XJ. S. Constitution. 

12. In subjecting defendant to exclusion or forcible military 
evacuation from the areas to be prescribed thereunder under 
threat of prosecution under Public Law No. 503, 77th Congress, 
2nd Session, Chapter 191, it deprives defendant of the right to 
a speedy and public trial, and the incidents thereof, iu violation 
of the Sixth Amendment of the U. S. Constitution. 

13. It inflicts upon defendant a cruel and unusual punishment, 
to wit, evacuation from the areas prescribed and to be prescribed 
thereunder and thereby, pursuant to Executive Order No. 90G6, 
with the consequent loss of rights of national citizenship and also 
of state citizenship, or, in the alternative, arrest, fine, and im¬ 
prisonment pursuant to Public Law 503, 77th Congress, 2nd Ses¬ 
sion, Chap. 191, approved March 21, 1942, in violation of the 
provisions of the Eighth Amendment of the U. S. Constitution. 

14. It is a usurpation of power over rights which are retained 
by the people and, in consequence, inherent in defendant, and 
therein violative of the provisions of the Ninth Amendment of 

the XJ. S. Constitution. 

10 15. It is a usurpation of power not delegated to the 

United States but reserved to the people, including the 
defendant, and therein is in violation of the provisions of the 
Tenth Amendment of the U. S. Constitution. 

16. It imposes upon defendant a choice between exclusion and 
evacuation from the area to be prescribed thereunder and arrest, 
fine and imprisonment pursuant to said Public Law No. 503 for 
the exercise of constitutional rights and thereby imposes upon 
him, in the event of such evacuation, a condition of slavery and 
involuntary servitude which is forbidden by the provisions of the 
Thirteenth Amendment. 

17. It operates to deprive defendant as a person bom'in the 
United States, and subject to the jurisdiction thereof, of the im¬ 
plied rights, privileges, immunities, and liberties of national 
citizenship, and also of state citizenship, in violation of the pro¬ 
visions of the Fourteenth Amendment of the U. S. Constitution. 

18. It operates to deny or abridge the defendant’s right to 
vote, within the geographical areas prescribed or to be prescribed 
thereunder on account of his race and color in violation of the 
provisions of the Fifteenth Amendment of the U. S. Constitution. 

19. It is void for uncertainty, indefiniteness and vagueness and 
as wanting a proper delegation of such power from Congress since 
it appears that Congress has neither delegated any such power 
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to the Chief Executive nor to any of his subordinate executive 
officials and has not laid down or prescribed any policies govern¬ 
ing the exercise of any such power in connection with the 

11 issuance of any such executive orders* or provided for the 

designation of -any specific military>areas or zones by them 

or anyone,, or provided for the exclusion or evacuation of de¬ 
fendant or any citizen or denizen, therefroni, or provided for the i 
regulation of the conduct of defendant or any citizen or denizen 
therein, or defined the nature, extent and limitations thereon, on 
established the standards, rules and limitations thereof, or ex¬ 
pressly left to the executive branch of government the making 
of any subordinate rules in aid of effective administration thereof 
within prescribed limits. 

Ill 

(A) 

The information fails to state facts sufficient to constitute an 
offense against the laws of the United States in that Public Law 
503, Y7th Congress, 2nd Session, Chap. 191 (approved March 21, 
1942), he is charged with having .violated, on- its face, and as 
construed and applied to defendant herein, -is unconstitutional 
and void upon all and each of the following grounds, to wit: 

1. As applied to defendant it violates the “common Defense 
and general Welfare of the United States” clause of Subdivision 
1 of 'Section 8 of Article I of the U. S. Constitution, the citizens 
and-denizens of the United States being as much a part of. the 
United States within the meaning of said clause as the terrain 
it covers and the property it possesses, and also violates the 
“general Welfare” and the “Blessings of Liberty” clauses in the 
preamble to the U. S., Constitution. >. * 

2. It is a Bill of Attainder as applied to citizens of Jap- 

12 anese ancestry and hence repugnant to the provisions 

of Subdivisions 3 of Section 9 of Article I of the U. S. 

Constitution. 

3. It is, as applied, a grant of Title of Nobility by the United 
States to all citizens Whose birth or lineage makes them “Aryan,” 
“White,” “Pink-Complexioned,” or certain “Asiatic-Aryans” to 
the exclusion of citizens of Japanese .ancestry who are ^descended 
from a mythical Sun-Goddess and hence in violation of the pro¬ 
visions of Subdivision 8 of Section 9 of Article I of the U. S. 
Constitution. 

4. It is an arbitrary, unreasonable, and oppressive exercise of 
legislative power in that it denies to citizens, and to defendant 
as a citizen, the privileges and immunities of national citizenship 


8 FRED TOYOSABURO KOREMATSU VS. UNITED STATES 


and also of state citizenship in violation of the provisions of 
Subdivision 1 of Section 2 of Article IV of the U. S. Constitution. 

5. It operates to deny defendant the free exercise of his religion, 
and abridges his right to free speech, and of the press, and of his 
right with others peaceably to assemble, and to petition the Gov¬ 
ernment for a redress of Grievances in the areas prescribed or to 
be prescribed by or under the direction or authority of the Presi¬ 
dent, the Secretary of War or such military commanders as may 
be designated, in violation of the First Amendment of the U, S. 
Constitution. 

C. It operates to violate defendant’s right to be secure in his 
person and also in his house, papers, and effects against unreason¬ 
able search and seizure in violation of the provisions of the Fourth 

Amendment of the II. S. Constitution. 

13 Y. In that defendant’s apprehension and detention there¬ 
under wai? not and is not pursuant to a Warrant issued 

upon probable cause supported by Oath or affirmation particularly 
describing the person of defendant to be seized as is required 
by the provisions of the Fourth Amendment of the U. S. Consti¬ 
tution. 

8. It operates to deprive defendant of his liberty without due 
process of law in violation of the provisions of the Fifth Amend¬ 
ment of the U. S. Constitution. 

9. It operates to deprive defendant of his property without due 
process of law in violation of the Fifth Amendment of the U. S, 
Constitution. 

10. It operates to deny defendant the equal protection of the 
laws in violation of the Fifth Amendment of the U. S. Con¬ 
stitution. 

11. It operates to take defendant’s private property for public 
use, without just compensation, in violation of the Fifth Amend¬ 
ment of the TJ. S. Constitution. 

12. It deprives defendant of his rights, privileges, immunities, 
and liberties of national citizenship, including among others, the 
following, to wit: freedom of movement, the right to live and 
to work where he chooses, to exercise the rights of free speech, free 
press, and assemblage in the. areas prescribed or to be prescribed 
by or under the direction or authority of the President, the Secre¬ 
tary of War or such military commanders as may be designated, 
in violation of the due process clause of the Fifth Amendment of 
the U. S. Constitution. 

13. In subjecting defendant to exclusion or forcible 

14 military evacuation from the military areas prescribed or 

to be prescribed thereunder under threat of prosecution 
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under said statute, it does, if the former choice be made, deprive 
defendant of the right to a speedy and public trial, and the inci¬ 
dents thereof, in violation of the Sixth Amendment of the TJ. S. 
Constitution. . 

14. In inflicts ppon defendant a cruel and unusual punish 
to wit, evacuation from the areas prescribed or to be prescribe 
by or under the direction or authority of the President, the Secre¬ 
tary of War or such military commanders as may be designated, 
and the consequent loss of his rights of national citizenship and 
also of state citizenship, or, in the alternative, prosecution mi J 
said Act, in violation of the provisions of the Eighth Amend ' it 
of the IJ. S. Constitution. 

15. In that the fine of $5,000 together with the imprif .lent 
term thereby authorized to be imposed for a violation ttiyytot is 
an excessive fine and penalty prohibited by the provisions of. the 
Eighth Amendment of the TJ. S. Constitution. 

16. It is a usurpation of power .over rights which are retained by 
the people and, in consequence, inherent in defendant, and therein 
violative of the provisions of the Mnth Amendment of the U. S. 
Constitution. 

17. It is a usurpation of power not delegated to the United 
States but reserved to the people, including the defendant, and 
therein is in violation of the provisions of the Tenth Amendment 
of the U. S. Constitution. 

18. It imposes upon defendant a choice between exclusion or 
forcible evacuation by "the military authorities from tlie 

15 areas prescribed or- to be prescribed under the direction' 

or authority of the President, the Secretary of War, or such 
military commanders as may be designated* or, in the alternative, 
prosecution under said Act for the exercise of his constitutional 
rights and in the event of his election to be excluded or evacuated 
from sucb areas there is imposed upon him a condition of slavery 
and involuntary servitude which is repugnant to the provisions of 
the Thirteenth Amendment of the U. S. Constitution. 

19: It operates to deprive defendant .as a person born in the 
United States, and subject to the jurisdiction thereof, of the im¬ 
plied rights, privileges,' immunities, and liberties of national citi¬ 
zenship, and also of state citizenship, in violation of the provisions 
of the Fourteenth Amendment of tlie U. S. Constitution. 

20. It operates to deny or abridge the defendant’s right to vote 
within the geographical areas prescribed or to be prescribed by 
or under the direction of the President, the Secretary of Wai* or 
such military commanders as may be designated, oil account of 
his race or color, in violation of the Fifteenth Amendment. 
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21* It is void as an attempted approval, confirmation, or ratifica¬ 
tion of legislative power usurped and exercised by the President, 
the Secretary of War, and the military commander therein referred ' 
to, and by each of them, and an attempted incorporation of the 
Executive Order No. 9GG6, Public Proclamation No. 1, and Civilian 
Exclusion Order No. 34, therein by reference, and hence is not a 

proper exercise of legislative power under the provisions 

16 of Section 1 of Article I of the U. S. Constitution, and is 

void for uncertainty on the same ground. 

m 

(B> 

The information fails to state facts sufficient to constitute an 
offense against the laws of the United States in that Public Law 
No_ 503, Tftk Congress, Chapter 191, 2d Session, H. R. 6758, ap¬ 
proved March 21,1942, upon which it is based is unconstitutional 
'and void for uncertainty, vagueness, and indefiniteness in all and 
each of the following respects and upon all and each of the follow¬ 
ing grounds, to wit, in that it does not appear thereii\ and it can¬ 
not be ascertained therefrom as follows: 

1. What specific military areas or zones have been or may be 
set up or the geographical limits thereof, if any, 

2. That there is any authority or power conferred or delegated 
to anyone whomsoever to prescribe any military areas or zones 
or any restrictions therefor. 

3. What the nature and extent are, if any, of the restrictions 
therein referred to as being “restrictions applicable to any such 
area or zone,” “or contrary to the order of the Secretary of War 
gr any such military commander.” 

4. That there is any authority conferred upon the President 
by the federal constitution or delegated to him by Congress to 
issue an Executive order prescribing any military area or military 

zone or regulating the conduct of citizens therein. 

17 5. That thei’e is any authority conferred upon the Sec- 

him by Congress to issue an executive order prescribing any 

military area or military zone or regulating the conduct of citizens 
therein. 

6. That there is any authority conferred upon “Any military 
commander designated by the Secretary of War” by the federal 
constitution or delegated to any such military commander by 
Congress to issue an executive order prescribing any military 
area or military zone or regulating the conduct of citizens 
therein* 


% 
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7-4 How or the method by which defendant, or any person, 
shall be given notice or be informed of the restrictions applicable 
to “to any such area or zone 55 therein mentioned or of “the order 
~ of the Secretary of War or any such military commander” there¬ 
in mentioned. 

8. What the nature, character, extent*and limitations are of 
the “restrictions applicable to any such area or zone” therein 
mentioned. 

9. What the precise things or acts of omission or commission 
are which are “contrary to the order of the Secretary of War 
on any such military commander” as mentioned therein. 

-10. Whether or not the President has issued an Executive Order 
prescribing any military area or military zone* 

11. Whether or not the Secretary of War has issued an executed 
order prescribing any military-area-or military zone. 

12. Whether or not “any military commander designated by 
the' Secretary of War” has issued an executive order 

18 prescribing any military area or military zone. 

Wherefore defendant demands that this demurrer be 
sustained, that the information herein be dismissed and that he. 
go hence without delay* 

Clarence E. Rust, 
Attorney for Defendant. 

I hereby certify that the above and foregoing Demurrer to 
Information is well .taken in point of law and is not interposed 
for the purpose of delay. 

Clarence E. Rust, 

' - « * Attorney for Defendant. 

Receipt of a copy of- the above and foregoing Demurrer to 
Information together with Points and Authorities in support 
thereof is hereby admitted this 20th day of June, 1942. 

Prank J. Hennesst, 

A, J., Zirpoli, 

Attorneys for Plaintiff . 

19 Points and authorities in support of demurrer to 

information 

A presidential proclamation has no effect as law in the ab¬ 
sence of -constitutional or congressional authorization (Muir v. 
Louisville & N. R. Co. 247 Fed. 888) * 

Neither the constitution nor constitutional rights can be sus¬ 
pended in wartime. 

Ex parte Milligan, 4 Wall. (U. S.) 2; 18 L. Ed. 281. 

Despan v, Olney, 7 Fed. Cases No. 3,822. 
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U. S. v. Bernstein, 2G7 Fed. 296. 

Griffin v. Wilcox, 21 Ind. 370. 

See also: Comment of Chief Justice Hughes in Sterling v. Con¬ 
stantin, 287 U. S. 378,402; 53 S. Ct. 190,197. 

Executive Order No. 9066 and Civilian Exclusion Order No. 
34 are, and each of them, is, in excess of executive power inasmuch 
as martial law has not been proclaimed by Congress which, to 
the exclusion of the President and the Judiciary, has power to 
declare martial law. 

Ex parte Milligan, supra. 

Congress cannot delegate its legislative power to the President. 

Field v. Clark, 143 U. S. 649,692. 

16 Corp. Jur. Sec., 349. 

Congress cannot authorize executive officials to promulgate 
pules and regulations of a legislative character. 

Panama Refining Co. v. Ryan, 293 U. S. 388, 55 S. Ct. 241 
Schechter Poultry Corp. v. U. S. 295 U. S. 495; 55 S. Ct. 837. 
20 16 Corp. Jud. Sec. 352. 

Congress may vest discretionary authority in officers 
charged with the administration of a given law, that is, it can 
authorize administrative officials to make rules or regulations re¬ 
lating to the administration or enforcement of the law, but before 
they can exercise such discretionary authority Congress must 
first have prescribed a policy, standard or rule for tlieir guidance 
and expressly have marked out its nature and extent and the field 
in which it is to be operative and the limitations thereof and 
have left to them the making of subordinate rules in aid of ef¬ 
fective administration within prescribed limits. Each of these 
elements is wanting in thednstant case. Civilian Exclusion Order 
No 34 as applied to citizens of Japanese ancestry to the exclusion 
of other racial types of citizens was not issued pursuant to any 
power lodged in the military commander by the constitution or 
lodged in him by any Act of Congress and hence is void as a 
usurpation of power and void for uncertainty. 

Panama Refining Co. v. Ryan, supra. 

Schechter Poultry Co. v. TJ. S., supra. 

16 Corp. Jur. Sec. 349 and 352. 

The operation of the Fifth Amendment is not suspended in 
wartime^ 

U. S, v. Cohen Grocery, 41 S. Ct. 298, 299; 255 U. S. 81, 88. 

Hamilton v. Kentucky Distilleries, 40 S. Ct. 106, 108; 251 U. S. 
147. 

The “equal protection of the laws’ 5 is included within the “due 
process’ 5 clause of the Fifth Amendment. 

U. S. v. Tount (D. C. Pa.), 267 Fed. 861. 




t- 
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f 

• Sims v. Rivjes,. 84 Fed. 2d. 871; *66 App. Tb C. 24 cert, denied, 

56 S:Ct 960; 298 U. S. 682. 

21 Racial discrimination is prohibited by the due process 

clause of the Fifth Amendment -as a denial of the equal 
protection of-the laws. 

Yu Cong Eng v. Trinidad, 271 X TJ. S. 500, 528; 46 S. Ct. 619, 
626^7. 

■ The Sixth Amendment is not suspended during wartime. 

U. S. v. Cohen Grocery, supra. 

“Freedom of movement” is a privilege of national citizenship. 
Crandall v, Nevada, 6 Wall. 35,48-9. 

Williams v. Fears, 179 U. S. 270. 

Twining v. New Jersey, 211TJ. S< 78,97. 

People v. Edwards, 625 S. Ct. 164 (see concurring opinions). 

* The “right to live and to work” where- one wills is a privilage 
of national citizenship. 

Allgeyer v. Louisiana, 165 U. S. 578, 589* 

Myer v. Nebraska, 262 U. S. 390,399, 

The arrest and imprisonment of a citizen without a warrant 
violates the Fourth Amendment. 

Ex parte Harvell, 267 Fed. 997. 

A law which expatriates or banishes a- citizen by reason of race 
or color is a bill of attainder. 

In re Young Sing Hee (C. C. Or.) 36 Fed. 437. 

Respectfully submitted. 

* 

f • 'Clahencb E. Rust, 

, ‘ Attorney for Defendant . 

[File endorsement omitted.] 

22' In United States District Court 


Supplement to demtiorrer .to information 

Filedj, July 20,1942 


Now comes Fred Toyosaburo ICorematsu, defendant above- 
named, filing this, his supplement to said demurrer, and demurs 
to said information upon the following additional grounds, to wit: ■ 
1. That Civilian Exclusion Order.No. 34 mentioned therein is 
unconstitutional and void on its face and as applied to defendant 
herein in that it is an unlawful usurpation of Judicial Power 
forbidden by the provisions of Section 1 of Article III of the U. 
S. Constitution. 


1. That Civilian Exclusion Order No. 34 mentioned therein is 
unconstitutional and void on its face ancl as applied to defendant 
herein in that it is an unlawful usurpation of Judicial Power for- 
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bidden by the provisions of Section 1 of Article III of the U. S. 
Constitution. 

2. That said Civilian Exclusion Order and said Public Law No. 
503 are unconstitutional and void on their faces and also as applied 
to defendant herein in that they contravene the provisions of Ar¬ 
ticle III, Sec. 3, cl. 1 of the U. S. Constitution. 

3. That said Civilian Exclusion Order No. 34 is invalid and void 
on its face and as applied herein in that it violates the Civil Eights 
Statutes, 8 U. S. C. A., Sec. 41,42^ and 43. 

4. Public Law No. 503 is unconstitutional and void on its face 
and as applied herein in that it would give effect to Civilian Ex¬ 
clusion Order No. 34 and therein constitute an unexpressed and 
unlawful attempt to delegate judicial power to the military au¬ 
thorities in violation of the provisions of Section 1 of Article III 
of the TJ. S. Constitution. 

Wherefore, defendant demands also that this supplemental de¬ 
murrer to the information hereby be sustained, and the informa¬ 
tion be dismissed and that he go hence without delay. 

Clarence E. Exist, 
Attorney for Defendant . 

23 I hereby certify that the above and foregoing Supplement 

To Demurrer To Information is well taken in point of law 
and is not interposed for. the purpose of delay. 


[File endorsement omitted.] 


Clarence E. Exist, 
Attorney for Defendant. 


24 


In United States District Court 


Present: The Honorable Martin I. Welsh, District 
Judge, sitting in the Northern Division of this Court, at Sacra¬ 
mento, California. 

[Title omitted.] 

Order orerruliny Demurer to Infowiation 

Aug. 31,1942 

The demurrer to the Information having been heretofore heard 
and submitted, being now fully considered, it is ordered that the 

demurrer be and the same is' hereby overruled. 

23 In District Court of The United States, Northern District 

of California, Southern Division 

Present: The Honorable A. F. St. Sure, District Judge, sitting 
for and on behalf of Honorable Martin I. Welsh, District Judge 
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3STp. 2t635 

” — * 

United States of America 

* 

«• 

VS. 

afc 

* ’ ~ Fred Toxosaburo Korematsu 

V ^ y 

Judgment 

K * *- * 

Sept, 8, 1942 

# 

This case came on regularly this day for entry of the plea of 
the defendant Fred Toyosaburo Korematsu and for hear¬ 
ing on Demurrer to Information. The defendant was present in 1 * 

Court in'the custody of the Military Authorities and with his 
Attorneys Wayne M. Collins, Esq., and Clarence- E. Bust, Esq., 

. A. J. Zirpoli, Esq., Assistant United States Attorney, was present 
for and on behalf of the United States. 

The defendant was called to plead and thereupon the defendant 
enter a plea of “Not Guilty’ 5 to the charge contained in the Infor¬ 
mation. The defendant and the Attorneys orally waived a trial 
by Jury. 

Thereupon the case proceeded to trial. Mr. Zirpoli made an 
opening statement to the Court on behalf of the'TJnited States. 

Oliver T. Mansfield was sworn and testified on behalf of the United 
States. Mr. Zirpoli offered in evidence and filed certain exhibits 
on behalf of the United States,, which were marked U. S. Exhibits 
Nos. 1, 2, 3, 4. Thereupon the United States rested. Defendant, 
through llis Attorney Mr. Collins, moved the Court to dismiss the 
Information herein and to enter a judgment of Not Guilty. 

Ordered said motion be denied. Fred Toyosaburo Korematsu was 
* -sworn and testified in his own behalf, and the defendant rested.' 
Thereupon the evidence was closed. Mr; Collins renewed the 
- motion to dismiss the Informatioxrand to enter a judgment of Not 
Guilty. Ordered said motion be denied. Thereupon the case 
was submitted to the Court,, without argument, for consideration 
and- decision jmd the same being fully considered, it is, by'the Court, 
ordered that the defendant Fred Toyosaburo Korematsu be, and he 
is hereby adjudged guilty of the offense charged in the Informa¬ 
tion. 

T' ^ * 

The defendant was- called for judgment. Mr. Collins made a 
motion in arrest of judgment. After hearing Mr ; Collins, it is 
ordered that said motion be denied. After hearing Mr. Collins 

and Mr. Zirpoli, it is ordered that The defendant Fred Toyo- 
26 saburo Korematsu be placed on probation for the period of 

five (5) years, the terms and conditions of the probation to 
be stated to said defendant by the Probation Officer of this Court. 

580663 — 44—^-2 

* 

s. 
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Further ordered that the bond heretofore given for the appear¬ 
ance of the defendant be exonerated. Ordered pronouncing of 

judgment be suspended. - 

* 

27 In United States District Court 

Notice of appeal 
Filed Sept* 11,1942 


Name and address of appellant: Fred Toyosaburo Koremalsu, 
10800 Edes Avenue, Oakland, Alameda County, California* 
Name and address of appellant’s attorney: Wayne M. Collins, 
Mills Building, San Francisco, California. 

Offense: a misdemeanor, to yvit, a violation of Public Law No. 
503, Seventy-seventh. Congress, Chapter 191, Second Session, H. R. 
6758, in that defendant as a person of Japanese ancestry on May 
30, 1942, knowingly remained in Military Area No. 1 prescribed 
by Public Proclamation No. 1 issued March 2,1942, .by J. L- De- 
Witt, Lt. General, U. S. A., Commanding General of the Western 
Defense Command, from which Military Area No. 1 he was pre¬ 
scribed by Civilian Exclusion Order No. 34 issued by said Gen¬ 
eral on May 3,1942, said Public Proclamation No. 1 and Civilian 
Exclusion Order being authorized ostensibly by Executive Order 
No. 9066 of the President of the United States dated February 
19, 1942. 


Date of Judgment : September 8, 1942. 

Brief description of judgment or sentence: The defendant was 
found guilty by the above-entitled Court of the offense charged 
^ and was ordered placed on probation for a five (5) year period 
by said Court. 

Name of prison where now confined, if not on bail: The de¬ 
fendant is not confined to a federal or state prison but is detained 
in custody by the United States Wartime Civil Control Adminis¬ 
tration at the Tanf oran Assembly Center, San Bruno, San Mateo 
County, California, and is not on bail. 

I, the above-named Appellant, hereby appeal to the United 
States Circuit Court of Appeals for the Ninth Circuit from 
28 the judgment and order above-mentioned on the grounds 

set forth below. 


Dated: September 10, 1942. 

Fred Toyosaburo ICorbmatsu, 

Appellant . 
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■* 

Gr&wnds of appeal * ■ 

(1) The trial court -erred in, overruling defendant’s demurrer 
to the information and supplement to demurrer to the informa¬ 
tion and in refusing to sustain- the same, to dismiss the informa- 
tion and to discharge the defendant, to which the defendant duly 
and regularly excepted. 

(2) The trial court erred in denying defendant’s motion to dis¬ 
miss the information and to render a judgment finding him not 
guilty of the offense charged and ordering him discharged made 
during the course o”f the trial at the close of the government’s case 
in chief, to the- denial of which defendant duly and regularly 
excepted. ' 

(8) The trial court erred in denying defendant’s motion to dis¬ 
miss the information and to render a judgment finding him not 
guilty of the offense charged and ordering him discharged which 
was made during the course of the trial at the close of the defend¬ 
ants case, to which denial the defendant duly and regularly 
excepted, ' 1 

(4) The trial court erred in denying defendant’s motion in ar¬ 
rest of judgment made at the conclusion of the trial immediately 
after the trial court found and pronounced the defendant guilty 
of the offense charged, to which denial the defendant duly and 
regularly excepted. 

(5) The insufficiency of the evidence as a m'atter of law to-sus- 
tain the finding of the trial cpurt that the defendant was guilty 

of the offense' charged. 

29 Dated: September 10, 1942. , 

Wayne M. Collins, 
Attorney for Appellant. 

(Admission of Service.) 

[Mle endorsement omitted.] 

T* 

29-A (Affidavit in forma pauperis omitted in printing.)' 

29-C (Order dispensing with payment of fees and costs of 

printing record on appeal omitted in printing.) - 

30' In United States District Court 

[Title omitted.] 

. Order fixing- time re ~bill of exceptions 

Sept. 16,1942 

This case came on regularly this day for instructions re appeal. 
After hearing A. J. Zirpoli, Esq., Assistant United States At- 
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torney, and Wayne M. Collins, Esq., Attorney for defendant, it 
is ordered that the defendant have thirty (30) days from date 
hereof within which to lodge proposed Bill of Exceptions; that 
the. United States have ten (10) days thereafter within which to 
file proposed Amendments ; and that thereafter ten (10) days be 
allowed for the settlement of the Bill of Exceptions. 


31 


In United States District Court 


BUI of exception# of defendant Fred Toyosdburo Korematsu 

Filed Oct. 14, 1942 


Beit remembered that heretofore, on June 12,1942, the United 
States Attorney did file in the above-entitled Court an informa¬ 
tion against the defendant above named charging defendant with 
a violation of Public Law No. 503, Seventy-seventh Congress, 
Chapter 191, Second Session, H. R. 6759. 

Be it further remembered that thereafter the defendant filed 
a demurrer to said information and a supplement to demurrer to 
said information and the same having thereafter been argued and 
submitted to the Court on briefs the Honorable Martin I. Welsh, 
United States District Judge, caused to be made and entered in 
said cause Ms order overruling said demurrer and supplement to 
demurrer to said information on the 31st day of August 1942, and 
that defendant duly and regularly orally excepted to said order 
overruling said demurrer and supplement to. said demurrer to said 
information. (Tr. p. 1.) 

Be it also remembered that thereafter, on September 8,1942, the 
defendant was arraigned before the- above-entitled Court, entered 
a plea of not guilty and waived a jury trial, as shown by the rec¬ 
ords on file in said cause, and that, thereafter, on said date the 
above-entitled cause proceeded to trial before the Honorable A. F. 
St. Sure, United States District Judge, sitting without a jury, 
the United States being represented by the Honorable Frank J. 
Hennessy, United States Attorney in and for the Northern Dis¬ 
trict of California, and A. J. Zirpoli, Esquire, Assistant United 
States Attorney, and the defendant being represented by Wayne 
M. Collins, Esquire. 

Thereupon, at the request of the Court A, J..Zirpoli, Esquire, 
Assistant United States Attorney, made a brief statement 
32 to the Court informing liim that the parties had waived 

trial by jury and were ready to proceed to trial upon the 
information and defendant’s plea of not guilty. He also ren¬ 
dered to the Court an oral statement of the nature of the case. 
Thereupon counsel for the United States and counsel for the de¬ 
fendant entered into the following oral stipulations, to wit: 



FEED TOTO'SlBURO EOREMATStr VS. VZUTED STATES 19 

Stipulations as to pertain facts 

The defendant, Fred Toyosaburo Korematsu, is a native-born 
citizen of the United States of America and is of Japanese par¬ 
entage, his father and mother being nationals of Japan* resident 
in California. The defendant is. twenty-three years of age and 
was born in Oakland, Alaineda County, California, on June 30, 
1919. 

On May 30, 1942, at the time Of his arrest, the defendant was 
outside an established Assembly Center and was in the City of 
San Leandro, Alameda County, California, which lies within an 
area from which all persons of Japanese ancestry had been or¬ 
dered excluded under Civilian Exclusion Order No. 34. There- 
- after defendant Was charged with the commission of a misde- ‘ 
meanor, to wit,.a violation of Public Law No. 503, Seventy-seventh 
Congress, Chapter 191, Second Session, EL R. 6758, as appears 
from the information herein. 

mrnm 

At the said time and place of his-arrest the defendant knew 
he was then and there within the confines of Military Area No. l r 
prescribed by Public Proclamation No. 1, from which he, as a 
person of Japanese ancestry, was prohibited from remaining by 
•said Givilian Exclusion Order No. 34. 

Under said Civilian Exclusion Order No. 34 only persons of 
Japanese ancestry, including nationals of Japan, American citi¬ 
zens of Japanese ancestry, and native-born children of Japa¬ 
nese ancestry, have been prohibited from remaining in 
33 and have been excluded from the military areas therein 

- described. • • 

The Court has judicial knowledge and takes judicial notice of 
Executive Order No. 9066 of the President promulgated February 
19, 1942, and of the following proclamations and order promul¬ 
gated by J. L. DeWitt, Lt. General, U. S- A., Commanding Gen¬ 
eral of the Western Defense Comznandand Fourth Army, to wit, 
Public Proclamation No. 1 dated March 2,1942, Public Proclama¬ 
tion No. 2 dated March 16, 1942, Public Proclamation No. 3 dated 
March 24, 1942, Public Proclamation No. 4 dated March 27, 1942, 
and Civilian Exclusion Order No. 34 dated May 3, 1942. 

Thereupon, the United States to maintain the issues on its part 

to be maintained called as its first witness Oliver T. Mansfield: 

* 

a 

TESTIMONY OF OLIVER T. MANSFIELD FOR THE UNITED STATES 

Oliver T. Manfield, produced'as a witness on behalf of the 
United States, being first duly sworn, testified substantially as 
follows: 


i 
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My name is Oliver T. Mansfield and I am a Special Agent of 
tlie Federal Bureau of Investigation. I interviewed the defend¬ 
ant on May 31,1942, and obtained from him a written statement. 

(A written statement was then produced, was identified by the 
witness as the statement to which he referred, and was thereupon 
offered and received in evidence as U. S. Exhibit No. 1.) 

O. S. Exhibit No. 1 

“Oakland, Cauf., 

May 21, 191/2. 

34 I, Fred Toyosabnro Korematsu, make the following state 1 

ment to Oliver T. Mansfield who has identified himself to 

me as a special agent of the Federal Bureau of Investigation. 

I make this statement freely and voluntarily without threats 
or promises of any kind. I understand that it may be used against 
me in court proceeding. 

My real name is Fred Toyosaburo Korematsu. I was born in 
Oakland, Calif., on Jan. 30,1919. 

My father’s name is Kaksaburo Korematsu 

(Page 2) 

who was born in Japan. My mother’s name is Kotsui Korematsu 
and she was born in Japan. 

I am of Japanese ancestry. 

I have lived all my life in Oakland at 10800 Edes Ave. witlv 
my folks until four weeks before we had to evacuate. Then I left 
home telling them I was going to Nevada. Then instead I stayed 
in Oakland to earn enough money to take my girl with me to the 
Middle West. Her name is Miss Ida Boitano. She is a different 
nationality—-Italian. Between the time. I left home and the date 
before evacuation I lived 2 weeks in San Francisco during an opera¬ 
tion on my face, and 2 wks. in 

(Page 3) 

Oakland with a friend. The operation was for the purpose of 
changing my appearance so that I would not be subjected to 
ostracism when my girl and I went East. 

When the. other Japanese were evacuated I remained in the 
Oakland district although I knew it was prohibited. 3 lived at 

1428 44th Ave. for about three wks. and then moved to a new 

35 room near the corner of Fruitvale and East 14th St.* both in 

Oakland. I worked for one week at Anderson Trailer Cen¬ 
ter on MacArthur Blvd., and f<5r a month at Trailer Co. of America 
on 7th. and Gilman St. in Berkeley. 

Since evacuation dead-line I have used the name of Clyde Sarah 
where I roomed and where I worked. 


i 
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K ' (Page 4) 

I also, registered for a new social security card under that name 
and changed my draft registration card with ink remover to Clyde 
Sarah. 

I have written and reread the above statement of three and 
half pages and it is all true. 

Feed T. Korematstt. 

F. F. Blankenfield, 

Deputy Sheriffs Alameda Comity . 

Oliver T. Mansfield^ 

Special Agent , F, B. IA 
(Witness continuing his testimony:) 

I also interviewed the defendant on June 1, 1942, and obtained 
from him a "written statement. 

(A written statement was then produced, was identified by the 
witness as the statement to which he referred, and was thereupon 

offered and received in evidence as U. S. Exhibit No. 2.) 

* 

V. S, Exhibit No..® 

\ • 

#> 

m 

- “Oakland, Calif., 

June 1 , 191$* 

■» 

I, Fred Toyosaburo Korematsu make the following statement to 
Oliver T. Mansfield who has identified himself to me as a special 

agent of the Federal Bureau of Investigation. 

36 I make this statement freely and voluntarily without 

threats or promises of any kind. I understand that it may 
be used against me in court proceeding. 

I am of Japanese^ancestry. — 

Since the evacuation dead-line IVe been living and working in 
Alameda County, and have been seeing Ida Boitano about once or 
twice a week during that time. I usually meet her about J : 30 
P. M. ? stay out nine or ten o’clock depending on what we do. 

(Page 2) 

On May 30, 1942, I was with Ida Boitano in San Leandro. I 
knew I was in prohibited area, aiid I was telling her I have quit 
my job and I was going to give myself up. 

I have written and reread this one and a half page statement and 
it is all true. 

Feed T. Korematsu. 

Witnessed sig: 

E. M. King, Dep. Sheriff 

Oliver T. MansfieLd, Special Agent , F. B . IA 


1 

r 

/ 
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(Witness continuing his testimony:) 

At the time X obtained the statement of defendant on June 1, 
1942, the defendant gave me permission to search his premises 
and his premises thereafter were searched. The San Leandro 
Police Department searched the person of defendant at the time 
of defendant’s arrest and found a draft resignation certificate 
and also a draft notice df classification card, both of which were 
delivered to me. I showed him the notice, of classification card 
and asked him about the name “Clyde Sarah” appearing thereon 
and he said it was a name assumed by him in an attempt to dis¬ 
guise his identity as a Japanese American born citizen; that 
37 he had wanted to remain in Alameda County and in Oak- 

land and in San Leandro because of friendly relationships 
with people there; that he considered himself an American and 
did not want to be evacuated; that he wanted to disguise his 
identity because his name “Korematsu” would give him away as 
Japanese and that for said reasons he adopted the name of Clyde 
Sarah. 

(A draft registration certificate and a draft notice of classifica¬ 
tion card were then produced, were identified by the witness as 
the documents to which he referred, and were thereupon offered 
and received in evidence as U. S. Exhibits No. 3.) 

Said draft “Registration Certificate,” which is part of TJ. S. 
Exhibit No. 3 reads as follows: 


U. /S'. Exhibit A 7 o. S 

“REGISTRATION CERTJCfcTCATB 


This is to certify that in accordance with the Selective Service 
Proclamation of the President of the United States 

Clyde Sarah 

(First Name) (Middle Name) (Last Name) 


H 



TO 

H 


6 


Clyde Sarah 

(First Name) (Middle Name) (Last Name) 

g 1306 ‘ 107th Oakland Alameda Calif. 

& (No. and street or It. F. I>. No. city or town, county and Stato) 

g has been, duly registered this 16th day of Oct., 1942. 
s - Eugenie M. Becheras. 

« (Signature of registrar 

| Registrar for 104 Alameda Oakland Calif. 

■g (Precinct) (Ward) (City or county) (State) 

£ Be fKeep in touch with your Local Board, 
g Alert|Notify Local Board immediately of change of address. 


CARUT THIS CARD WITH YOU-AT ALL TIMES 

D. S. S. Eorm 2 


16-17105 


(3) 


100-1115—la (13)” 


Said draft “Notice of Classification” card, which is part of U. & 
Exhibit No. 3 reads as follows: 
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38 


Selective Service 


E-K 5-31-42 


Penalty for Private Use to 
Avoid Payment of Postage, $300 


'Local. Board No. ft 
City Hall 
Jul 22 1-941 

Stamp of Local Board. 
San Leandro, Alameda Co., 

California. 


’ - OFI-TCIAIJ BUSINESS 


Postmarked: 

-San Leandro, Calif 
’ Jnl 23. 

5:30 F. M. 

1941. 


2259 
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Oakland-* Calif” 

l ~ ^ ~ ~ -- . - -—-■ - 

100-11150-la (14) 

(Thereupon the government produced a certified copy*of record 
of birth of Fred Toyosaburo Korematsu duly certified by E. Giani, 
Deputy Registrar or Clerk of the Health, Department of the City 
of Oakland, California, on April 8, 1942, showing 'that the de¬ 
fendant was born on January 30,1919. The name and address of 
the defendant, the names, residences, color, or race, and birth 
places of his parents had been erased from the face thereof. The 
.name of the defendant was also erased from the certificate of said 
E. Giani attached to said birth certificate. The certified copy of 
said birth certificate was then offered and received in evidence as 
U. S. Exhibit No. 4,) , 

The Government thereupon rested its case. 


Motion to dismiss 

Whereupon, counsel for the .defendant moved the Court for a 
dismissal of the information and a judgment of acquittal upon 
each and all of the grounds set forth in the demurrer to the in¬ 
formation and in the supplement to the demurrer to the informa¬ 
tion which motion for dismissal of the information and judgment 

of acquittal was by the Court denied, to which denial 
39 defendant then and there took exception. 

The defendant* did not cross-examine the government’s 
witness Oliver T. Mansfield. 


Fred Toyosaburo Korematsu, the defendant, taking the stand 
as a witness in his own behalf being first duly sworn, testified as 
follows,: 
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My name is Fred Toyosaburo Korematsu and I am the defend¬ 
ant in this action. I am a single man. I live with my parents 
at 10800 Edes Street, Oakland, Alameda County, California, where 
I have resided for 23 years. I was bom in Oakland, Alameda 
County, California, on June 30, 1919, and am 23 years of age. 
My father and mother were both born in Japan. I have three 
brothers each bom in Oakland, Alameda County, California. 
During my life I have never departed from the continental limits 
of the United States. I graduated from Stoner s Grammar School 
in Oakland and from the Castlement High School in Oakland. 
I attended Los Angeles Junior College in Los Angeles for three 
months in 1938, where I studied chemistry. 1 had to work after* 
school hours to earn my way through college but was compelled 
to abandon my studies because of inability to earn sufficient funds 
to support myself. I returned to work for my father in his nur¬ 
sery in Oakland. My father is now at the Tanforan Assembly 
Center and a man is taking over his nursery. Because of physical 
defects I was rejected by the Army when called for military duty 
under the Selective Service & Training Act of 1940 as I took up 
the study of welding and thereafter obtained employment as a 
welder for about two and a half months before the war. I am a 
registered voter in Alameda County and have been since attaining 

the age of 21 years. I have never renounced my American 
citizenship. I registered for the draft under the Selective 

As a citizen of the United 


40 


Service & Training Act of 1940. 


States I am ready, willing, and able to bear arms for this country. 
I am willing to enlist. As a citizen of the United States I am 
ready to render any service that I may be called upon to render 
•to our Government in our war against the x\xis nations, including 
the. Empire of Japan. I do not owe any allegiance to any country 
or nation other than the United States of America. I have no 
dual allegiance. 1 have no dual citizenship. My birth has not, 
either With my consent or to my knowledge, been registered with 
any consul of the Empire of Japan. I have never attended and 
never cared to attend any Japanese school. I am not familiar with 
the Japanese language as a native. I speak Japanese in broken 
English. I cannot read the Japanese language either in manu¬ 
script or newspaper form. I am not acquainted with any of the 
Kan-ji characters,or Chinese ideographs used in writing Japanese. 
I understand a little Japanese when it is spoken. As my mother 
does not understand my broken speech my elder brother interprets 
my English into Japanese for her. I have never been convicted 
of a felony and have never been charged with the commission of 
a felony. I have never been convicted of the commission of a 
misdemeanor and never charged with the commission of a mis- 
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demeanor except in- this action. I have never renounced n 
zenshin in the TJnited States of America. 
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CROSS-EXAMINATION 


I am not a member of the Japanese Association. I do not 
know whether my birth has ever been registered through 
41 the Japanese, Association but 1 don’t think it has. I don’t 

, think my brothers were registered with the Japanese Asso¬ 
ciation. There was some discussion of registration long ago but 
there was no sense in it. My father said, he didn’t care and my 
brothers said there was no sense to it. My brothers and I, 
naturally, we belong to this country and we don’t know any other 
country. I was willing to enlist in the Army* but I had stomach 
ulcers, and the doctors told me I was not fit for service. When 
rejected for the draft I spent $150 out of my own pocket to study 
welding and then went to work in the shipyards as a welder. I 
took the name of Clyde Sarah and caused a change of name to be 
made on my draft- registration certificate for the purpose of con¬ 
cealing my identity as a person of Japanese ancestry. I also went 
to a physician and surgeon in San Francisco and had an operation 
on my face to change my facial appearance for the same purpose. 
He operated on me but 1 don’t think he made any change in my 
appearance for when I went to the Tanforan Assembly Center 
everyone knew me and my folks didn’t know the difference. 

Thereupon, the cross-examination having been concluded the 
defendant rested. 


Motion to dismiss 

r * 

# 

Whereupon, counsel for the defendant moved the Court for a 
dismissal of the information and.a judgment finding the defendant 
not guilty upon each and all of the grounds set forth in the de¬ 
murrer to the information and in the supplement to the demurrer 
to the information which motion for dismissal of the information 
and judgment of not guilty was by the Court denied, to which 
denial defendant then and there took exception. 

Counsel for the parties thereupon waived argument to the 
42 Court. 

Finding cmd judgment 

Thereupon the Court found and pronounced the defend¬ 
ant guilty of a violation of Public Law No. 503 as charged in the 
information. 

Thereupon counsel for the defendant moved the Court in arrest 
of judgment upon each and all of the grounds set forth and in the 


% 
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supplement to tlie demurrer to the information in the demurrer to 
the information ■which motion was by the Court denied, to which 
denial defendant then and there took exception. 

Thereupon the- court proceeded to the passing of judgment upon 
the defendant and thereupon rendered judgment which was there¬ 
after entered in said cause as follows, to wit: 


“I will place defendant upon probation for a period of five 

years.” 

The above Bill of Exceptions contains all of the evidence, oral 
and documentary, and all of the proceedings relating to the trial, 
conviction, motion in arrest of judgment and judgment, and sen¬ 
tence to probation for a period of five years. 

Dated: October 10,1913. 

Wayne M. Collins, 


(Admission of service.) 


Attorney for Defendant 
Fred Toyosahv.ro Korematsu ( ). 
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In United States District Court 
Stipulation re Mil of exceptions 


It is hereby stipulated by and between the attorneys for the 
United States and, the Attorney for the defendant that the forego¬ 
ing Bill of Exceptions on behalf of the above-named defendant on 
appeal herein to the Circuit Court of Appeals, in and for the Ninth 
Circuit, has been duly presented within the time allowed by law 
and rules and the order of this Court duly and regularly made 
in this behalf; that the plaintiff has no amendments to propose 
thereto; and that the same is in proper form and conforms to 
the truth and that it may be settled, allowed, approved and 
authenticated by this Court as the true Bill of Exceptions on 
appeal herein on behalf of said defendant and that it may be made 
a part of the records in this case. 

Dated: October 14th, 1942. 

Wayne M. Collins, 

Attorney for Defendant, 

Frank J. Hennessy, 

United States Attorney , 

A. J. Zirpoli, 

Assistant United, States Attorney, 

Attorneys for Plaintiff. 
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44 In United States District Court 

* 

Order settling bill>af .exceptions 

t 

It is hereby ordered that the foregoing engrossed Bill of Ex¬ 
ceptions, duly presented by the defendant and agreed to -by the 
respective parties hereto, which has been presented to the Court 
within the time allowed and required by law and the rules and 
* order of this Court, is hereby settled, allowed, signed and authen¬ 
ticated as in proper form and in conformity with the truth and 
as the true Bill of Exceptions herein, and is. hereby made a part 

of the record in this case. ~ 

«% ^ x — 

Dated ^October 14,1942. 

A..F, St. Stjue, 

United States District Judge, 

[File endorsement omitted.] - 

■ * 

45 In United States District Court 

Assignment of errors 
Filed Oct. 14, 1942 

r 

Fred Toyosaburo Itorematsu,, defendant in the above-entitled 
action, and plaintiff on appeal herein, having appealed to the 
United States Circuit Court of Appeal, in and for the Ninth 
Circuit, from the judgment and sentence to five year’s probation 
made and entered in the above-entitled cause against him, and 
having, given notice of appeal as provided by law, now makes and 
files the following Assignment of Errors herein, upon which he 
will rely for a reversal of said judgment and sentence upon ap¬ 
peal, and which errors and each of them are to the great detri¬ 
ment, injury and prejudice of said defendant and in violation of 
the right, liberties, privileges, and immunities conferred upon 
him by law, and. said defendant and appellant says that in the 
record and proceedings in the above-entitled cause, upon the 
hearing and determination thereof, in the Southern Division of 
the United States District Court for the Northern District of 
California, there is manifest error in this, to wit: 


The court erred in overruling the demurrer to the information 
and the supplement to the demurrer to the information interposed 
by the defendant, to which order overruling the same the defend¬ 
ant and apellant herein duly and regularly excepted. 


* 
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The court erred in denying defendant’s motion to dismiss the 
information and to render a judgment finding him not guilty of 
the offense charged made during the course of the trial at the 
close of the government’s case in chief, which said motion was 

made upon each and all of the grounds set for the- in the 
46 demurrer to the information and in the. supplement to the 

demurrer to the information, to the order denying which 
the defendant duly and regularly excepted. 

m 

x The court erred in denying defendant's motion to dismiss the 

finding him not guilty of 
course of the trial at the 
close of the defendant’s case, which said motion was made upon 
. each and all of the grounds set forth in the demurrer to the in¬ 
formation and in the supplement to the demurrer to the. informa¬ 
tion, to the order denying which the defendant duly and regu¬ 
larly excepted. 

IV 

The court erred.in denying defendant’s motion in arrest of 
judgment made at the conclusion of the trial immediately after 
the trial court found and pronounced the defendant guilty of 
the offense charged in the information, which said motion was 
made upon each and all of the grounds set forth in the demurrer 
. to the information and in the supplement to the demurrer to the 
information, to the order denying which the defendant duly and 
regularly excepted. 

V 

The court erred in finding, adjudging, and pronouncing the 
defendant guilty of the offense, charged in the information and 
imposing upon him a sentence of five year’s probation because 
of the insufficiency of the evidence as a matter of law to sustain 
the finding of the court that the defendant was guilty of the 
offense charged, to which finding and pronouncement of judg¬ 
ment and sentence to five year’s probation the defendant duly 
and regularly excepted; 

f** 


information and to render a judgment 
the offense charged made during the 


! 
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47 


/ 


VI 


The information does not state facts sufficient to constitute a 
public offense under the laws of the United States in that Public 
Law hTo. 503, Seventy-seventh Congress, Chapter 191, Second Ses¬ 
sion, H. E. 6758, together with Executive Order No. 9066, Public 
Proclamations Nos. 1, 2, 3, and 4 and Civilian Exclusion Order 
No. 34, are, and each of them is, unconstitutional and void for 
uncertainty on their faces and also as construed and applied to. 
defendant herein in each and all of the particulars set forth in the 
.demurrer to the information and in the supplement to the demur¬ 
rer to the information herein which are hereby incorporated 
herein by reference, 

VII 

% 

The information does not state facts sufficient to constitute a 
public offense tinder the laws of the United States in that Public 
Law No. 503, Seventy-seventh Congress, Chapter 191, Second 
Session* H. E. 6758, together with Executive Order- No. 9066, 
Public Proclamations Nos. 1, 2 3, and 4 and Civilian Exclusion 

* * * + J 

Order No. 34, are, and each of them is, unconstitutional and void 
on their faces and also^as construed and applied to defendant 
herein in each and all of the particulars set forth in the demurrer 
to the information and iii the supplement to the demurrer to tile 
information which are hereby incorporated herein by reference. 

Wherefore, for the manifest errors committed by the court, 
the defendant and appellant demands that said judgment and 
conviction and sentence of five year’s probation be reversed. 

Dated: October 14,1942. 

_ ' Wayne M. Colijns, 

Attorney for Defendant and Appellant, 
(Admission of service.) 

[File endorsement omitted.] 

s 

48 „ In United States District Court 

Stipulation that original exhibits be transmitted to Clerk of the 
United States Circuit Court of Appeals in and- for the Ninth 
Circuit 

Filed Oct. 14, 1942 

* 

It is hereby stipulated that ail original exhibits introduced on 
the trial of the above-entitled action be transmitted to the Clerk 
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of the United States Circuit Court of Appeals in and for the Ninth 
Circuit. 

Dated: October 14th, 1942. 

Wayne M. Collins, 

Attorney for Defendant, 

Frank J. Hennessy, 

United States Attorney, 

A. J. Zirpolt, 

Assistant United States Attorney, 

Attorneys for Plaintiff. 

49 in United States District Court 

Order that original exhibits be transmitted to United States Cir¬ 
cuit Court of Appeals for the Ninth Circuit 

Filed Oct. 14,1942 

The parties hereto having stipulated thereto and good cause 
appearing therefor it is hereby ordered that the Clerk of the 
above-entitled Court transmit all original exhibits introduced 
on the trial of the above-entitled action to the Clerk of the United 
States Circuit Court of Appeals in and for the Ninth Circuit. 
Dated: October 14, 1942. 

A. F. St. Sure, 
United States District Judge . 

[File endorsement omitted.] 

50 In United States District Court 

* 

Praecipe 

Filed Oct. 14,1942 

To the Clerk of the above-entitled Court: 

You will please prepare a transcript of the record in this cause 
to be filed in the office of the Clerk of the United States Circuit 
Court of Appeals, in and for the Ninth Circuit, under the appeal 
heretofore taken herein, and include in said transcript the fol¬ 
lowing pleadings, proceedings, orders,and documents, to wit: 

1. The information. 

2. The demurrer to the information. 

3. The supplement to the demurrer to the information. 

4. Minute Order of the Court overruling the demurrer. 

5- The judgment and sentence to five year’s probation. 


* 
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6. Notice of appeal. 

7. Court order of September 16,1942, fixing time within which 
to file, serve and settle Bill of Exceptions. 

8. Bill of Exceptions. 

9. Assignment of Errors. . 

10. Stipulation that original exhibits be transmitted to the 

Clerk of the TJ. S. Circuit Court of Appeals, in and for the Ninth 
Circuit. - 

11. Order that original exhibits be transmitted to the Clerk of 
the U. S. Circuit Court of Appeals, in and for the Ninth Circuit. 

12. This Praecipe. 


Dated: October 14,1942. 


Wayne M. Collins, v 


Attorney' for Defendant, 

Fred Toyosabura Kor^fmatm, Appellant. 


(Admission of service.) 

[File endorsement omitted,]. 

51 In United States District Court 

Supplemental praecipe 

*• • 

Filed Nov. 12, 1942 

S 

- H 

To the Glerk of the above-entitled Court: . 

. You will please include in the transcript on appeal herein the 
following additional pleadings, orders and documents, to wit: 

1. Affidavit of defendant (.appellant) in forma pauperis for 

order waiving costs on appeal and expense of printing transcript 
on appeal. “ , 

2. Order Dispensing With Payment Of Fees And Costs of 
Printing Record On Appeal. 

3. This, Supplemental Praecipe to be attached to original 

Praecipe. . > 

Dated: San Fransciso, California, November 12, 1942. 

. (Signed) Wayne M. Collins, 

Attorney for defendant , 

^ Fred Toyosaburo Korematsu ,, appellant . 

(Admission of service November 12, 1942.) 

[File endorsement omitted.] 


52- 


[Clerk’s certificate to foregoing transcript omitted in 
printing.] 
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53 In the United States Circuit Court of Appeals 

for the Ninth Circuit 

No'. 10248 

Feed Toxosabtjko Koeematsu, appellant 

vs. 

United States of Akeeican, .appellee 
Statement of points to be relied upon on appeal 

Filed Oet. 26,1942. 

Pursuant to the rules adopted for the above-entitled Court the 
appellant Fred Toyosaburo Korematsu files this, his statement of 
points relied upon in the above-entitled appeal, and hereby states 
that he relies upon each and all of liis assignments of error in¬ 
cluded in the certified transcript on appeal herein. 

Dated: October 26,1942. 

Wayne M. Collins, 
Attorney for appellant. 

Service and receipt of a copy of the above and foregoing State¬ 
ment of Points on Appeal Felied Upon is hereby admitted this 
26fch day of October 1942. 

Frank J. Hennessy, 

United States Attorney , 
A. J. Zirpoli, 

' Asst. United States Attorney , 

Attorneys for appellee. 

[File endorsement omitted.] 

54 In United States Circuit Court of Appeals for the 

Ninth Circuit 

Order on argxwnent 
Feb. 19,1943 

Ordered motion of appellee to dismiss appeal herein and cause 
on merits argued by Mr. Wayne Collins, counsel for appellant, 
. and by Mr. A. J. Zirpoli, Assistant, United States Attorney and 
Mr. Edvard Ennis, Attorney, War Division, Department of Jus¬ 
tice, counsel for appellee, and continued to tomorrow for further 
argument. 


i 
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55 In United States Circuit Court of Appeals for 

the Ninth Circuit 

Order submitting cause k 

Feb. 20, 1943 

Ordered appeal herein further argued by Mr. Edward Ennis, 
Attorney, War Division, Department of Justice, counsel for ap¬ 
pellee and by Mr. Wayne Collins, counsel for appellant, and sub¬ 
mitted to. the Court for consideration and decision. 

56 In United States Circuit Court of Appeals for 

the Ninth Circuit 

A 

Order directing filing of opinions cmd filing and 

recording of judgment 

■ Dec. 2, 1943 

By direction of the Court, ordered -that the opinion, opinion of 
Denman, C. J. concurring in the result but dissenting from the 
grounds of the majority opinion, and concurring opinion of Ste¬ 
phens, C. J. this day rendered by this Court in above cause be 
forthwith filed by the clerk, and that a judgment be filed and 
recorded in the minutes of this Court in accordance with the opin¬ 
ions rendered. 
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jn The United States Circuit Court of Appeals 

For The Ninth Circuit 


No, 10248 


Feed Toyosaburo Korematsu, appellant 


vs. 

United States of America, appellee. 

Upon Appeal From The District Court of The United States For 
The Northern District of California, Southern Division 

'Before Wilbur, Garrecht, Denman, Mathews, Haney, 

Stephens and Healy, Circuit Judges 

Opinion 

Filed Dec. 2,1943 

Wilbur, Circuit Judge: 

Appellant was convicted of,, and placed on probation for five 
years for, the,offense of remaining in that portion of Military Area 
No. 1, covered by Civilian Exclusion Order No. 34 of the Com¬ 
manding General, J. L. DeWitt, issued May 3, 1942, in which all 
persons of Japanese ancestry are excluded from, and not permitted 
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to remain in, the City of San Leandro, County of Alameda, State 
of California, after 12': 00 o’clock noon, P. W. T., May 9,1942. The 
defendant appealed. 

The government moved to dismiss the appeal on the ground that 
the probationary order was not a final order’, and hence was not 
appealable. Owing to a diversity of opinion among the Circuit 
Courts of Appeal, we certified to the Supreme Court the question 
of whether or not this court had jurisdiction of the appeal from 
the order placing the appellant on probation prior to sentence. 
The Supreme Court on the 1st day of June, 1943, answered that 
question in the affirmative, Korematsu v. United States, — U. S. 

Consequently the motion to dismiss is denied. 

58 Appellant is a native born citizen of the United States of 

America of Japanese ancestry and claims that the proclama¬ 
tion violated by him was void. 

This case was argued with two companion cases, both of which 
were subsequently certified to, and decided by, the Supreme. Court 
on June 21, 1943, entitled Hirabayashi v. United States, — U. S. 
—, and Yasui v. United States, — U. S. —. These decisions in¬ 
volve the portions of the proclamation of General DeWitt impos¬ 
ing curfew restrictions upon Japanese citizens of the United 
States of Japanese ancestry. The Supreme Court held the cur¬ 
few restrictions valid. The Supreme Court did not expressly 
pass upon the validity of the evacuation order which is involved in 
the case at bar. However, the Supreme Court held that under the 
constitution the government of the United States, in prosecuting n 
war, has power to do all that is necessary to the successful prose¬ 
cution of a war although the exercise of those powers temporarily 
infringe some of the inherent rights and liberties of individual 
citizens which are recognized and guaranteed by the constitution. 1 

3 The Supreme Court, speaking through Chief Justice Stone, in Hirabnyasbi v. 
United States, — V. S. —, said, •** * * The war power of the national govern¬ 

ment is 11 tli g power to wage war successfully.' See Charles Evans Hughes, War 
Powers Under the Constitution, 42 A. B. A. Itep. 232, 238., It extends to every 
matter and activity so related to war as substantially to nlicet its conduct and 
progress. The power is not restricted to the winning of victories in the held and the 
repulse of enemy forces. It embraces every phase of the national defense, including 
the protection of war materials and the members of the armed forces from injury and 
from the dangers which attend the rise, prosecution and progress of war. Prize 
Cases, supra; Miller v. United States, 11 Wall. 2G8, 303-14; Stewart v. Kahn, U Wall. 
403, 600-07*, Selective Braft Ldw Cases, 245 V. S. 3GG; McKinley v. United States. 
240 U. S. 307; United States v. Macintosh, 283 U. S. G05, 022-23. Sluco the Constitu¬ 
tion commits to the Executive and to Congress the exerciSG of tlie war power ill all 
the vicissitudes and conditions of warfare, it has necessarily given them wide scopo 
for the exercise of judgment and discretion in determining the nature and extent of 
the threatened injury or danger apd in the selection of the means for resisting it. 
Ex parte Quirin, supra. [317 U. S, 11 28-29; cf. Prize Cases, supra, 070; MnrtJn v. 
Mott, 12 Wheat. 19, 29. Where, as they did here, the conditions call for the exercise 
of judgment and discretion and for the choice of means by those brandies of the Gov¬ 
ernment on which the Constitution has placed the responsibility of war-making, it is 
not for any court to sit in review of the wisdom of their action or substitute its 
judgment for theirs. 

u * * * If it was an appropriate exercise of the war power its validity is not 

impaired because it has restricted the citizen’s liberty. Like every military control 
of the population of a dangerous zone in war time, it necessarily involves sonic in¬ 
fringement of Individual liberty, just ns does the police establishment of arc lines 
during a lire, or the confinement of people to their houses during an air raid alarm— 
neither of which could be thought to be an infringement of constitutional right" 
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59 We are oi the opinion that this principle, thus decided^ so 

clearly sustains the validity of the proclamation for e vacua- 

- tion, which is here involved, that it is not necessary to labor the 
point* - ‘ 

The constitutional questions concerning the authority of Con¬ 
gress and of the President and his subordinate, Lieutenant General 
DeWitt, and questions of discrimination because oi race or ances¬ 
try raised by the appellant were also, considered and decided by 
the Supreme Court contrary to contentions of the appellant, and 
for that reason these questions require no further elaboration by 

this courts ' . 

* 

Judgment affirmed. 

to 

60 T • Separate opinion 

Denman, Circuit Judge, concurring in the result, but dissenting 
from the grounds of the majority opinion: 

It* is with regret that I find myself in profound disagreement 
- , with a majority of my colleagues in their treatment of the claims 
of unconstitutionality and other illegalities, later considered 
herein, of General DeWitt ? s order to Koreinatsu is a fellow citi¬ 
zen, who, because happening to have a common ancestry with the 
people under the dominion of the Japanese Government, with 
which we are at war after decades of peaceful intercourse, was're¬ 
quired to report for imprisonment in a military assembly stock¬ 
ade to- await deportation for further such imprisonment. 

Along” with him are 'TO,000 American citizens^-men, women, 
and children—who, under similar orders, have been torn from 
their homes, farms, and places of business to be imprisoned to-- 
gether in large groups, first in barbed wire stockades called As¬ 
sembly Centers, then, after deportation, in distant places under 


- (Hirabaya'sbi v. United States, — U. S. —) “* * * The conclusion Is In¬ 

escapable that Congress, by the Act of March 21, 1942, ratified and confirmed 
^Executive Order No. 9066. ’Prize Cases, % Black 635. 671; Hamilton y. Dillim 21 
Wall. 73, 96-97; United States v. Heinszen & Co., 206 U. S. .370, 382-84; Tiaco v. 
Forbes, 228 U. S. 549, 556; Isbrandtseh-Moller Co, v. United States', 300 U. S. 139, 
• 146-48;- Swayne & Hoyt, Eta, v. United States,- 300 U. S. 297, 300-03.; Mason Co. 
v. Tax Common, ,302 U. S. 186; 208. And so far as jt lawfully could, Congress au¬ 
thorized and. implemented such curfew orders as the commanding officer should 
promulgate pursuant to the .Executive Order of the President. The question then is 
not one of Congressional' power to delegate to the President the promulgation of the 
Executive Order, but whether, acting in cooperation, Congress-and the Executive have 
constitutional authority to impose tile curfew restriction here complained of. We 
must consider also whether, acting together, Congress and the Executive could leave 
it to the designated military commander to appraise the relevant conditions and on 
the ba&is of that appraisal to say whether, under the circumstances, the time and 
place were appropriate for the promulgation of the curfew order and whether the 
’ order itself was an appropriate means of carrying out the Executive Order for the 
protection against espionage and against sabotage 5 to national defense materials, 
premises, and utilities. For reasons presently to he stated, we concluded that it 
was Within the constitutional power Qf Congress and the executive arm of the Gov¬ 
ernment tb prescribe this curfew order for the period under consideration and that its 
promulgation by the military commander involved no unlawful delegation of legisla¬ 
tive power.” 
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military guard. As Justice Murphy states in his concurring 
opinion in Hirabayashi r. United States, — U. S. —, 87 L. ed. 1337, 
1352, their treatment is not unlike that of Hitler in so confining 
the Jews in his stockades. 

The order here under consideration is the initial step in a unit 
succession of orders, held by the Supreme Court to be a “single , 
program,” (cf. infra) ultimately leading to such a cruel con¬ 
summation. The court 'properly should take judicial notice of 
the fact that the result is that such forcible confinement of Ameri¬ 
can citizens made Poston the third largest city in Arizona; Man- 
zanar the second largest city in California east of the Sierras; and 
a large town on the Southern Pacific Railway and the National 
Highway between San Francisco and San Mateo of the assembly 
stockade at Tanforan. I cannot agree that talcing judicial notice 
of these facts, known to the world, is “lending aid and comfort 
to the enemy,” and hence that Korematsu’s contentions be sup¬ 
pressed. 

61 In this conspicuous appeal of such a member of one of 

America’s minority groups, the opinion of this court dis¬ 
poses of Korematsu's major contentions without their mention, 
much less their consideration. 8 Outstanding is the avoidance of 
the question of imprisonment and deportation. It is buried in the 
euphemism “evacuation,” without suggestion of its forced char¬ 
acter or its accomplishment by compulsory confinement. 

The opinion of this court concerning such uninenlioned impris¬ 
onment for deportation is based solely upon an interpretation of 
the decision of the Supreme Court in Hirabayashi v. United 
States, — U. S. —, 87 L. ed. 1337, on the validity of a curfew 
order. That order is treated by that Court as analogous to the 
control of civilians by lines about a burning building, established 
1 by the police or firemen, or the requirement of citizens to remain 
indoors during the brief period of black-out. 

In so disposing of his case, Korematsu has received a treatment 
similar to that accorded Hirabayashi in connection with our de¬ 
cision to refuse to decide the questions lie brought before us and 
their certification to the Supreme Court without stating various 
of his contentions nor the facts on which he relied, 4 

Americans are to face a peace table at which our prestige and 
power will rest upon the belief of a world questioning Caucasian 

a l n £ n S l0 Saxon law the right of a litigant to a reasoned opinion considering his 
contentions on issues raised was recognized at least as early ns 1B88 by Edmund 
Anderson on Elizabeth's Queen’s Bench. See footnote lb, infra. Today it is codified 
in the nineteenth canon of the judicial ethics of the American Bar Association. 

02 Rep. Am. Bar. Assn, 1037. p. 1129. 

* Uf. My dissent in Hirabayashi v. United States, No. 10308 our docket, filed March 
28, 1943, which, because unreported and containing a consideration of facts pertinent 
to this concurring and dissenting opinion, is attached as Exhibit A and made a part 
hereof. 
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sincerity, a world which includes a billion Asiatics. There no 
one will shut his eyes to the Postons* Manzanaras, and Tanforans. 
One of tlie questions will be what sort of judicial consideration 
do minority groups of American? citizens receive from the courts 
of a claimed democracy. 

A. The Supreme Court refused to consider the validity of the 
orders to report for imprisonment.—This case was consolidated 
* for argument with that of Hirabayashi v. United States, 
62 Wo. 10308 on the question of the validity of General De- 

Witt’s orders. For the reason, stated in its certificate in 
the Hirabayashi case, that the question arising from such a meas¬ 
ure as mass imprisonment to prevent espionage and sabotage was 
“difficult” and for which “this court knows of no decision” as a 
precedent, 6 a majority of this court avoided its decision. • Cf. the 
last four paragraphs of my attached dissent. Instead, this court 
certified to the Supreme Court in that case the following question: 

“1. Was Lt. Gen. DeWitt’s Civilian Exclusion Order No. 51 
of May 10,1942, excluding, all persons of Japanesejancestry, includ¬ 
ing American citizens of 3 apansee ancestry, from and after 12 
o’clock noon, May 16, 1942, from a particular area in Seattle, 
Washington, within Military Area No. 1 established by General 
DeWitt’s Proclamation No. 1 of March %, 1942, and requ&rmg a re¬ 
sponsible member of each family, and each individual living 
* alone, affected by the order to report on May 11 or 12,1942, to the 
Civil Control Station in the said area m connection with said ex¬ 
clusion, a constitutional exercise of the war power of the Presi¬ 
dent derived "from the Constitution and statutes of the United 
' States?” [Italics supplied.] 

The Supreme Court expressly refused to decide that question. 
^Hirabayashi’s indictment also charged a violation of an order 
entirely different from that one of the series of deportation orders 
with which the above quotation is concerned. What it passed upon 
is the validity of General DeWitt’s Proclamation No. 3 of March 
23,1942, imposing a curfew, not only on persons of Japanese de¬ 
scent but,, on all enemy aliens for whom no general exclusion 


eseeit.—The case'of the resceit [Intervention] was moved again, and. Shuttle- 
said, that he cannot he received because he is named in the writ, and said, that 


c “Reseeit 
worth 

lie had searched all the books, and there is not one case where he which is named in 
the writ, may he rescelved. ' 

“Anderson. What of that? shall not we give judgment because .it ip not adjudged 
in the booties before? wee will give* judgement according to Reason, and if there bee no 
reason in the bookes, I will not regard them.” [Italics supplied.! 

. English Reports, 75 ; King’s Bench Book 4* 1019; Gouldsborough, 96. De Term, 
Trinitat: An. Reg. ELIZ. » 

Judge Stepneh’s opinion states that all the judges .were agreed on the answer to the 
questions so certified. 
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63 order has ever been made. It required them to remain in 

their places of residence between the hours of 8 p. m, and 6 

a. m. 6 


It permitted such movement of all these aliens within the cur¬ 
few hours as pertained to their voluntary evacuation of the coastal 
military areas. This court’s certificate in the Hirabayashi case 
certified the question pf the validity of the curfew order’, also 
because it found the question difficult and without precedent. 

Concerning the question of the curfew order, as distinguished 
from, the deportation order, the Supreme Court said, 

“Our investigation here does not go beyond the inquiry whether, 
in the light of all the relevant circumstances preceding and attend¬ 
ing their promulgation, the challenged orders and statute afforded 


a reasonable basis for the action taken in imposing the cur¬ 
few. * * * It is unnecessary to consider whether or to what 
extent such findings would support orders differing from the cur¬ 


few order? [Italics supplied.] 

The Supreme Court found a precedent. As seen, it assimilated 
the curfew order to the fire lines and brief black-out restrictions. 


Here is no resemblance to the orders leading to the imprisonment 
of men, women, and children en masse in assembly center stockades 
for deportation. These are orders “differing from the curfew 

order” upon which the Supreme Court declined to pass. 


64 Hence I dissent from the description of the offense in 

the first paragraph of the court’s opinion that it consisted 
merely “of remaining in that portion of Military Order No. 1 cov¬ 
ered by * * * Exclusion Order 34 * * * in which all 
persons of Japanese ancestry are excluded from, and not permitted 
to remain in, the. City of San Leandro, County of Alameda, State 
of California, after 12:00 o’clock noon, P. W. T., May 9,1942,” 

San Leandro is a town of small area and, for anything the 
majority opinion shows, all Korematsu had to do to satisfy Order 
34 was to walk for a few minutes and pass out of the town’s 
boundaries. The analogy with the police fire lines is obvious and 
if this were all, the opinion properly could say that it is unneces¬ 
sary further “to labor the point.” 


6 1. From and after G:00 V. M,, March 27. 1042. all alien Japanese, all alien 
Germans, all alien Italians, and all persons of Japanese ancestry residing or being 
within the geographical limits of Military Area No. 1, shall be within their place of 
residence between the hours of 8:00 P. M. and 0:00 A- which period is herein¬ 
after referred to as the hours of curfew.” 

“3. Nothing in paragraph 2 shall be construed to prohibit any of the above specified 
persons from visiting the nearest United States Post Office, United States Employ¬ 
ment Service Office, or office operated or maintained by the Wartime Civil Control 
Administration, for the purpose of transacting any business or the making of any 
arrangements reasonably necessary to accomplish evacuation; nor be construed to 
Prohibit travel under duly issued, change of residence notice and travel permit pro- 
Tided for in paragraph G ot Public Proclamations Numbers 1 and 2. Travel per- 
former in [voluntary] change of residence to a place outside the prohibited and 
restricted areas may be performed without regard to curfew hours.” 


r 
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Korematsu 5 s contention, in effect, is that 'his conviction was for 
the crime of not moving out of San Leandro into imprisonment in 
an assembly center- An inspection oi the series of orders affect¬ 
ing him shows his position to be well taken. These orders at once 
required him not to leave and not to remain in the area. His sole 
alternative was imprisonment. 

B, The facts, and the deportation and imprisonment orders — 
Fred Korematsu, born in California of Japanese parents, was 
educated in California grammer schools, high school, and junior 
«• college, with white children. He grew up under the conditions 
.Of a Mongolian minority in a Caucasian majority, with its tragic 
contrast between the primary and high-school teachings of freedom 
and equality, and, in his later social and economic life, the limita¬ 
tion and denial of what had been taught Mm by his white instruc¬ 
tors, more fully considered in my attached dissent of March 28, 
1948', in the Hirabayashi case. 

There is no showing or suggestion that what Korematsu suffered 
from the contrast between-the American teachings of personal 
liberty and equality and their denial caused any disloyalty. On 
the contrary, when rejected by his Selective Service Board, he 
spent $150.00 .of his own funds to learn a ship mechanic’s trade 
. and thereafter, prior to Pearl Harbor, had been, employed in a 
defense industry. * ’ - - . ‘ ‘ 

After that time he had made an unsuccessful attempt to have his 
features altered -by plastic surgery, hoping thereby to- escape 
65 the discrimination against his minority group of citizens. 

- This attempt is as pathetic as that of another of our minority 
groups—of those of one-sixteenth negro blood hoping to conceal 
the fact that they have not “passed, over” into general Caucasian - 
.social intercourse. 

Like all the remaining 70,000 Japanese,descended-citizens, Kore¬ 
matsu became subject to a series of Proclamations and Executive 
~ Orders which “are parts of a single pfogram. [leading to his im¬ 
prisonment] and must be judged as such.” Hirabayashi v. United 

States,-— U. S. —, 87 L. e& 1:887,1848. 

On June 12,1942, when he was arrested in San Leandro, Kore¬ 
matsu was subject to an order of General DeWitt prohibiting him 
from leaving Military Area No. 1. On March 27, 1942, Public 
Proclamation, No. 4 was issued finding and ordering, 

- “It is necessary, in order to provide for the welfare and to insure 
the orderly evacuation and resettlement of Japanese voluntarily 
, migrating from Military Area No. 1, to restrict and regulate such 
migration.” [Italics supplied.] 
therefore' 

“* * * as a matter of military necessity that commencing at 12 
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midnight, P. W. T., March 29,1942, all alien Japanese and persons 
of Japanese ancestry -who are within the limits of Military Area 
No. 1, he and they are hereby prohibited from leaving that area 
for any purpose until and to the extent that a future proclamation 
or order of this headquarters shall so permit or direct.” 

The words “voluntary migrating” and “evacuation and resettle¬ 
ment” coupled with the words prohibiting him from leaving the 
limits of Military Area No. 1 seem an evasion of the real purpose 
of refusing any voluntary departure. The words “evacuation” 
and “resettlement” mean "deportation and imprisonment in a re¬ 
location stockade. It was not restricting and regulating “vol¬ 
untary” migration. It was denying it. 

Korematsu was thus prohibited from leaving a military area in 
California, roughly extending 200 miles westerly from the Sierras 
to the Pacific and north and south for GOO miles. By a previous 

Military Proclamation No. 1, he was prohibited from mov- 
G6 ing from his “habitual residence” therein without filing a 

“change of residence” notice with his postmaster. He had 
filed no such notice of change of residence and hence was pro¬ 
hibited from leaving it. 

For purposes of the contemplated deportation this Military 
Area was ordered divided into smaller areas. Korematsu found 
himself in an area about Sail Leandro, in Alameda County, Cal¬ 
ifornia. Similar small areas were created throughout the por¬ 
tions of California in Militaiy Area No. 1. Had Korematsu left 
the San Leandro area, he would have entered another from which 
he was forbidden to leave. 

Then followed Evacuation Order No. 34, with its accompanying' 
directions respecting the deportation casually described, but not 
set forth, in the first paragraph of the majority opinion. It is as 
follows: 


“Civilian Exclusion Okdek No. 34 

“1. Pursuant to the provisions of Public Proclamations Nos. 1 
and 2, this Headquarters, dated March 2, 1942, and March 16, 
1942, respectively, it is hereby ordered that from and after 12 
o’clock noon, P. W. T-, of Saturday, May 9, 1942, all persons of 
Japanese ancestry, both alien and non-alien, be excluded from that 
portion of Military Area No. 1 described as follows(Descrip¬ 
tive area including San Leandro.) 

“2. A responsible member of each family, and each individual 
living alone, in the above described area will report between the 
hours of 8:00 A. M. and 5: 00 P. M. Monday, May4,1942, or dur¬ 
ing the same hours on Tuesday, May 5,1942, to the Civil Control 
Station located at: 920 ‘C’ Street, Hayward, California. 
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“3. Any person subject to this order wlio fails to comply with 
any of-its provisions or published instructions pertaining hereto 
or who is found in the above area after 12 o’clock noon,,P. Wi T., 
of Saturday* May 9* 1942* will be liable to the criminal penalties 
provided by Public Law 'No. 503, 77t-h Congress, approved March 
21,1942.” ' 

As seen, that order required Korematsu and all such unmarried 
citizens and the heads of families of such citizens to report 

67 to a Civil Control Station by May 5,1942, to receive direc¬ 
tions for their imprisonment by May 9, 1942, in a stockade 

called an Assembly Center, from which the deportation was to be 
made. 

The list of instructions made' a part of Order No*. 34 reveals 
the destruction of family life and of long established business 
relations. They are: 

i 

“The Following Instructions Must Be Observed 

9 

“1. A responsible member of each family, preferably the head 
of the family, or the person in whose name most of the property 
is held, and each individual living Alone, will report to the Civil 
•Control Station to receive further instructions. This must be 
done between 8: 00 A. M. and 5:00 P. M. on M.onday , May 1942, 
or between 8:00 A. M. and 5:00 P. M* on Tuesday , May 5,191$. 

2.. Evacueesmust carry with them on departure for the Assembly 
(tenter, the following property: 

(a) Beclding and linens (no mattress) for each member of the 
family ;• 

(b) Toilet article's for each member of the family; 

(c) Extra clothing for each member of the family; 

(d) Sufficient knives, forks, spoons, plates, bowls, and cups 
for each member of the family; 

(e) Essential personal effects for each member of the family. 
All items carried Will be securely packaged, tied, and plainly 

marked with the name of the owner and numbered in accordance 
with instructions obtained at the Civil Control Station. The size 
and number of packages is limited to that which can be carried by 
the individual or family group. 

3. No pets of any kind will be permitted. 

' 4. No personal items and no household goods will be shipped 
to the Assembly Center. 

5. The United States Government through its agencies will 
provide for the storage at the sole risk of the owner of 

68 the more substantial household items, such as iceboxes, 

washing machines, pianos; and other heavy furniture. 

Cooking utensils and other small items will be accepted for storage 




f 
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if crated, packed, and plainly marked with the name and address 
of the owner. Only one name and address will be used by a given 
family [Italics supplied.] 

The order is not free of the mean oppressiveness often found in 
regimentation of minority groups. After the Government had so 
ordered the stripping of the citizens of their belongings and their 
imprisonment, they are informed that their prospective warden 
“will provide for the storage of belongings at the sole risk of the 
owner.” 

It is apparent that what the disobeyed order actually was bears 
no resemblance to the order described in the first paragraph of 
this court’s opinion. 

C. Korematsu's contentions.—The Government’s counsel con¬ 
tends that orders for such imprisonment were a proper exercise of 
the discretion of a military commander in such an area a Military 
District No. 1, with its reasonably anticipated Japanese invasion 
from the Pacific. 

In the course of the hearing, the Government admitted that not 
one of these 70,000 Japanese descended citizen deportees had 
filed against him in any federal court of this circuit an indictment 
or information charging espionage, sabotage, or any treasonable 
act. This admission covered the five months from Pearl Harbor 
to General DeWitt’s deportation order of May 10,1042. Though 
in so conceding the fact, Korematsu’s position is greatly strength¬ 
ened, the majority opinion does not mention the admission. It is 
thus lost to him. 

Korematsu argued that, assuming such imprisonment is other¬ 
wise valid, the selection of his Mongolian-blooded group for such 
treatment is so arbitrary and capricious a racial discrimination 
that it violates the due process clause of the Fifth Amendment. 
This argument is answered in the detailed consideration of the 
social and legal relationships of the people of Mongolian blood to 
the surrounding Caucasian population in the Pacific Coast states 
in my dissent in the Hirabayashi case. ■ It is finally decided against 

him in the appeal in that case. 

69 Korematsu contends that the principle established in Ex 

parte Milligan, 71 TJ. S. 2, applies a fortiori where no 
hearing of any kind was provided to establish the disloyalty or 
military menace of any of the citizens on the way to imprison¬ 
ment, much less of Korematsu. It is contended that the prospec¬ 
tive hanging of Milligan presents no difference in principle from 
the gross cruelty of the military mass imprisonment and de¬ 
portation of these citizens. In both cases the civil courts were 
were functioning. In both cases the action of the military was 
not against soldiers subj'eet to court martial. Neither Milligan’s 


4- 
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ordered hanging, nor Korematsu’s imprisonment was the result of 

a judgment of a -civil court. - - 

His position is that if hanging of a civilian is not legal on a 
military order after court martial, a fortiori imprisonment is not 
^ legal on a military order without court martial. Also, if, as 
stated in the Milligan case, Congress cannot give to the military 
the-power to order the hanging of a civilian after a military trial, 
it cannot give the military the power to order the imprisonment 
of civilians-without any trial at all. * * 

It seems clear to me that a decision' on a curfew order likened 

__ “ • 

to police fire lines, does not dispose of Korematsu’s contention 
that the principles of the Milligaij case apply to such imprison- ‘ 
ment for deportation. 

Korematsu also contends that such imprisonment violates the 
due-process clause of the Fifth Amendment and that General 
DeWitt ? s orders are “lettres de cachet. 55 Imprisonment without 
-trial is a denial- of the duep rocess of the Fifth Amendment and 
such orders are the equivalent of lettres de cachet so far as the 
physical effect of the bodies of' these citizens is concerned. It 
would be like the hypocrisy of tile phrase “voluntary evacua¬ 
tion 55 to contend otherwise. 

Korematsu further .argues that such mass “banishment 55 is- a 
cruel and unusual punishment in violation of the Eighth Amend¬ 
ment. That it is cruel and unusual need not be further pressed. 

It is nonetheless a matter for our consideration with reference 
to the discretionary power of General DeWitt, that the military 
order causing it may be construed as not the “punishment” con¬ 
templated by that amendment. 

7.0 Korematsu, a shipwelder, further contends that his right 

to work is property, e.- g. Traux v. Raich, 239 U. S. 33, 38, 
and that his imprisonment is a deprivation of that property in 
- violation of the due process clause of the Fifth Amendment. 

T>, Ex parte Milligan is not controlling, because implicit in 
its reasoning is the hypothesis that in the absence of actual inva¬ 
sion flie slower and more deliberate procedures of the civil courts 
are a sufficient protection from disloyal .citizens lending aid to 
the. enemy; and because the possibility of air invasion covering ' 
the, State of Ihdianar in less than two hours was not even “lurk¬ 
ing 55 in the minds of the Justices. 

Jt was >37 years after the Milligan decision that the Wrights 
made- the first successful flight with a craft heavier than air,, and 
13 years later that aviation had progressed to military utility. 

It was in a world that could not conceive of an invasion faster 
than by movement on the ground that the- Supreme Court held 

I * 
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“Martial law cannot arise from a threatened invasion. The 
necessity must be actual and present; the invasion real, such as 
effectually closes the courts and deposes the civil administration. 

“It is difficult to see how the safety of the country required 
martial law in Indiana. If any of her citizens were plotting 
treason, the power of arrest could secure them, until the govern¬ 
ment was prepared for their trial, when the courts were open and 
ready to try them. It was as easy to protect witnesses before a 
civil as a military tribunal; and as there could be no wish to 
convict, except on sufficient legal evidence, surely an ordained 
and established court was better able to judge of this than a mili¬ 
tary tribunal composed of gentlemen not trained to the profes¬ 
sion^ the law. 

“It follows, from what has been said on this subject, that, 
there are occasions when martial rule can be properly applied. 
If, in foreign invasion or civil war, the. courts are actually closed, 
and it is impossible to administer criminal justice according to 
law, then, on the theatre of active military operations, where 
war really prevails, there is a necessity to furnish a substitute for 

the civil authority, thus overthrown, to preserve the safety 
71 of the army and society; and as no power is left but the 

military, it is allowed to govern by martial rule until the 
laws can have their free course. As necessity creates the rule , so 
it limits its duration / for, if this government is continued after 
the courts are reinstated, it is a gross usurpation of power. Mar¬ 
tial rule can never exist where the courts are open, and in the * 
proper and unobstructed exercise of their jurisdiction. It is also 
confined to the locality of actual war.” [Italics supplied.] 

Since “necessity creates the [martial] rule,” it is not inconsistent 
with the principle established in the Milligan case that a threat¬ 
ened air invasion, directed by saboteur signals, which in an hour’s 
time could destroy every federal court house in California, pre¬ 
sents the necessity for the substitute of military action against 
such sabotage for that of civil courts. The question of war neces¬ 
sity now before us could not even “lurk” in the record in the 
Milligan case. 

The extent of the holding of “necessity” in that case is con¬ 
fined by the long established rule that matters not presented and 
considered by the court and a fortiori those beyond its possible 
consideration, are not there decided. Webster v. Fall 3 266 U. 3. 
507, 511, and cases cited; K. V. 0. S. Inc. v. Associated Press, 
29911.3.269,270. 

E. General DeWitt’s orders purposed for and leading to 
Korematsu’s imprisonment, though violative of specific constitu¬ 
tional rights in the absence of any impending menace, during war 
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and the reasonable expectation of air invasion are within the area 
of military discretion of those acting under their then paramount 
constitutional poujer to Wage war. 

Korematsirs stress on his imprisonment as violative of several 
Claimed constitutional rights is^ pertinent here with reference only 
to the limits of the control of governmental agencies compelled 
by some necessity to exercise, for the common safety, a coercion 
on the individual which otherwise such rights would prohibit. 

In the peace time example of the fire lines, it is the existence 
or likelihood of fire that warrants the exclusion of the citizen 
from h.is home or office or ballot box. No oxie would question the 

violation of his constitutional right if, using the presence 
72 of a controlled fire in a small detached building, a political 

police extended its fire lines around a large district of ad¬ 
verse voters and had prevented him from reaching his polling 
booth. 

That Korematsu is entitled to the consideration by this court 
of the particular facts of his case as supporting the contention 
that the coercion, exceeds the “allowable limits of military dis¬ 
cretion,” is what I understand to be the law as established in 
Sterling v. Constantin, 287 U. S. 378, 403. There, where martial 
law had been declared in Texas, the Supreme Court held certain 
acts of the governor to be violative of the Federal Constitution as 
in excess of his authority under the martial power the declaration 
had given him. In so ruling the Supreme Court held „(pp. 400- 
401), 

* “It does not follow from the fact that the Executive has this 
range of discretion, deemed to be a necessary incident of his power 
to suppress disorder, that every sort of action the Go vein or may 
take,, no matter how unjustified by the exigency or subversive of 
private right and the jurisdiction of the courts, otherwise avail¬ 
able, is conclusively supported by mere executive fiat. The con¬ 
trary is well established. What are the allowable limits of mili¬ 
tary discretion , and whether or not they have been over-stepped 
in a particular case , are judicial questions .” [Italics supplied.] 

I take it that the exercise of the military power of a stateds as 
high a function of government in the territory over which it has 
jurisdiction as is the exercise of that power by the United States 
in Military Area No. 1. Sterling w. Constantin so treats the 
states* military powers and its ratio decidendi is supported, by Ex 
parte Milligan, supra ,* Mitchell v. Harmony, 13 How. 115, 134, 
and United States v. Russell, 13- Wall. 623, 628, all cases deter¬ 
mining limits of the federal military authority. The extraordi¬ 
nary increase during the last decade in the exercise of federal ad¬ 
ministrative controls cannot be regarded as having changed the 
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states from entitles as supreme in their reserved powers as is the 
Federal Government within its limited "rant of powers, to mere 
agencies of the latter and hence made the Constantin case 
inapplicable. 

By refusing to consider Korematsu’s contentions, the majority 
are treating the Constantin case as if it had been overruled sub 

silentio by tlmHirabayashi case. With this I cannot agree. 
73 Since the Hirabayashi majority opinion, by its terms, is 

confined to a curfew order, it required no consideration 
of the Constantin case. Such a curfew order, considered no 
more than an exercise of an ordinary police function, is obviously 
“within the allowable limits of military discretion.” 

Assume tbe defense of the Coast had been under the command 
of some general so uneducated that he was oblivious to (1) tbe 
political struggles in Japan of a rising middle class for the crea¬ 
tion of a form of democratic government, finally frustrated by 
assassination by a military group, to whom had been entrusted 
tbe education of a greater part of the nations youtli; (2) tbe fact 
that even after the declaration of martial law, over 75.000 Japa¬ 
nese, both citizen and alien, are freely living their accustomed lives 
. on Oahu around Pearl Harbor and the Oahu military establish¬ 
ments; and (3) the fact that, while now the Chinese are among 
the most respected and liked of all our minority groups of alien 
ancestry for their commercial integrity and sense of social re¬ 
sponsibility, only sixty years ago, in support of the slogan, “Tire 
Chinese Must Go,” a blind passionate hatred attributed to the 
Chinese, as a people, the same essential inherited treacherous an¬ 
tagonism to the Caucasian and the same cruel ferocity of the sol¬ 
diers of some former Chinese “War Lords” and of the Tong 
“hatchet men,” as that with which other ignorant citizens, often 
played upon by the lower pbliticians, now characterize all tbe 
Japanese people. 

Let us then assume that such a general had made findings and 
orders somewhat as follows: 

“‘Whereas, I find that a Jap is a Jap, and that afl Japanese 
descended people, male and female, are alike. They by heredity 
worship a sun emperor who is destined to conquer and rule all the 
people of the world. No education in American schools can eradi¬ 
cate this inherent instinct. No American environment can create 
any loyalty in any Jap to our flag. To America they will always 
be treacherous and because of a cruel and fanatical courage each is 
a constant threat of sabotage and espionage; 

“Now, therefore, it is ordered 
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“(1) That all adult males of Japanese descent in Military Area 
No* 1 be imprisoned in a barbed wire stockade, each 

74 with an Oregon boot of ten pounds weight attached to his ' 

right leg, and 

“(2) That all adult females be so confined and each chained by 
the wrists, the chains light enough in weight and sufficient in 
length to allow them to prepare the food, do the laundering and 
other necessary services for all the prisoners and to care for their 
younger offspring,” 

Such findings and orders, inconceivable in any sane American - 
commander such as General DeWitt, are postulated as an extreme 
exercise of military action to prevent espionage and sabotage** 
^Under the principles established in Sterling v. Constantin, supra, 
we would not only consider their constitutionality but, it is 
strongly arguable, we would not convict Japanese descended citi¬ 
zens for disobeying them. ' • y • 

It is true that the majority opinion in the Hirabayashi case 
states (87 L* ed. pp. 1343-44) 

44 Where, as they did here, the conditions call for the exercise 
of judgment and discretion and for the choice of means by those 
branches of the Government on which the Constitution has placed 
the responsibility of war-making, it is not for any court to sit in 
review of the wisdom of their action or substitute its judgment 
for theirs*” 

This I take to refer to “judgment,” “discretion,” and “wisdom” 
within the rational area of the necessities of war* I reject the 
' concept that Japanese so treated would be compelled to remain in 
their chains, without the right to present to “any court” the con¬ 
tention that the order and its execution were unwarrantably 
“subversive of private right” within the rule of Sterling v. Con¬ 
stantin, supra. ' 

Nor do I regard Justice Douglas’ concurring statement (L, ed. 
page 1350) that “Where the orders under the present Act have 
some relation to ‘protection against espionage and against sabo¬ 
tage, 5 our task is at an end,” as meaning that any order, no mat¬ 
ter how cruel and unnecessarily oppressive, must be upheld by the 
court merely because it has “some relation” to the military object 

to be attained. 

* 

75 For illustration^. assume similar Congressional legislation 

with a set of military orders, for the taking of property as 

that for the mass imprisonments and deportations of these 
70,000 people. Then assume a need for blankets for soldiers for 
Alaska, where there is a landing-of Japanese troops. There are 
sufficient blankets in a warehouse at Oakland, California, only six 


i 



48 FRED TOYOSABURO KORE MATSU VS. UNITED STATES 


i 


miles away, but, as reported of the German officers in Norway and 
other occupied countries, our officers seize them at night from the 
beds of men, women and children in near-by homes in San Fran¬ 
cisco* These seized blankets have not only “some relation” to a 
military need, but a direct relation “to protection” against the 
Alaska cold to be endured there by our soldiers. 

I take it that Justice Douglas 5 words are not to be construed 
to mean that, in a prosecution in a civil court of a father resist¬ 
ing the taking of the blankets from his wife or children, the court 
must regard as stating no defense his offered evidence showing 
such taking and claiming it a violation of the Fifth Amendment* 
Yet such taking is no more “subversive of private rights” than 
these mass imprisonments and deportations. Under Sterling v. 
Constantin, supra, the difference is in the absence of military 
necessity, with the blankets easily available in Oakland. 

No doubt on certiorari the Supreme Court will remove the 

which the majority opinion of this 


doubt raised by these phrases, 


court well may be taken to have resolved in faior of an uncon¬ 


trolled military autocracy. 


In so far as concerns the permitted area of “subversion of pri¬ 
vate right, 55 General DeWitfc's orders lie between the compara¬ 
tively innocuous curfew restriction and such chaining of the Japa¬ 
nese descended citizens. Whether here there has been such sub¬ 


version well may be regarded as a border-line question. The 
nearest analogy to General DeWitfs stockade confinement is the 
long-established and accepted process of quarantining of both the 
persons having such a dangerous and contagious disease as small¬ 
pox and those exposed to the disease, the latter until shown free 
of it after the period of its development has exjnred. 

In my dissent in the Hirabayashi ease are stated the several 
grounds of fact from which. General DeWitt reasonably could 

infer that he could not speedily segregate from the Japa- 
' 76 nese communities in Military Area No. 1 those persons 

likely to engage in sabotage and espionage, and hence a 
necessity that all must be imprisoned and deported. 7 Nearly all 


7 1 note Judge Stephens* discussion of Admiral Perry's invasion of Japan which, 
though not offered as such, has a logical relationship to General Do Witt’s orders. 

Judge Stephens nowhere states that Japan’s laws forbade any foreign vessels enter¬ 
ing Japan and her known isolationist policy. In international law it was her right 
to eject Perry’s fleet by force and if she had the power so to act it was her duty to 
use it to enforce her laws. Perry’s invasion invited the use of such force. 

In this situation, our President's instructions to Perry when he had brought his 
fleet into the harbor of Yedo (now Tokyo)—that is, invaded in force forbidden 
waters—were “Make no use of force, except in the last resort for defence, if attacked, 
and self-preservation.” 

I do not agree that intelligent Japanese students are required to regard Perry's 
entry as not an act of war. Kather one would think it not illogical for them to make 
the inference that, having invited armed resistance, the instructions “Make no use of 
force, except in the last resort for defence, if attacked," to say to Perry, “Having 
invaded Japan with our Navy, in defiance of their laws, you are to fight them if they 
perform their obligation to enforce their laws." This is not offered as my inference, 
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of them, though omitted from this court’s certificate* are re- 
77 stateckin the Supreme Court opinion in that case, but the 

one most strongly appealing to one living in the neighbor¬ 
hood of these communities and having- dealings with their com¬ 
mercial houses is omitted. It is expressed in that dissent as 
. “Because of such limitation .of social intercourse, people do not 
become-' familiar with the Mongolian physiognomy. The uni¬ 
form yellow skin and, on first impression, a uniformity of facial 
structure, makes 4 all Chinks and Japs look alike to me/ a common 
colloquialism. Hence arises, a difficulty for General DeWitt’s 
soldiers or the federal civil officers in picking out from the other’ 
Japanese crowded together in the segregated districts,, and inelud r 
ing men educated in Japan, the suspected saboteurs or spi^s or 
fugitives from a commando landing or hiding parachutists. Also 
the difficulty of identification of Japanese of known or suspected 
enemy aid, by: descriptions telegraphed or written to white en¬ 
forcement officers.” 

War always -causes some cruel treatment of the innocent, the 
more so global war. It is customary for the Supreme and other 
federal courts to comment, where claims of oppression arising 
from Congressional legislation are not regarded as making the 
legislation invalid, that the claimant should look to Congress for 
his remedy. It is within that practice to state that where, as a 
war necessity, such wrongs are deliberately committed upon its 
citizens by a civilized nation, ordinary decent standards require 
that compensation must be made as in the case of our broken 
treaties with another Mongoloid group, the American Indians. 
One properly may hope that it will not be delayed (because it 
•involves the admission of the wrong) until it is given to descend¬ 
ants many generations removed from their wronged ancestors. 

Giving due weight to Korematsu’s argument of the extent of 
the subversion of his private rights, constitutional and other, and 
of the degrading conditions imposed upon him and like citizens, 
it cannot be said that,, considering the martial necessity arising 

m m 9 

but as a not illogical inference of an intelligent Japanese and a not illogical basis for 
Japan's claim that we invaded her without declaring war. 

They welh might ask-, “What would Americans feel in the same situation?” 
As&ume we passed laws refusing the admission of Japanese vessels and planes into 
the continental United States. T-heh assume that Japan, in defiance of such laws, 
entered San Francisco Bay with a fleet of cruisers, and landed on our fields a fleet 
of war planes, for a peaceful discussion by their admiral of the repeal of such laws, 
the admiral having the same instructions from Hirobito as Perry had from the 
cl * 

My own opinion is that however beneficent we may claim our purposes, Perry, “let 
the genie out ofHhe bottle.” It made, at least, a causa sine quo non for Japan's 
seizure of South Western Asia, the Philippines, and other islands, and one historic 
basis for the hatred 61 the white man. 

I regard a people, rightly or wrongly, taught for decades that they have historic 
grounds for hating the white race and more likely to have among their descendants 
who are our citizens, again suffering because not white, the degrading discriminations 
described by the Supreme Court in the Hirabayaslii case, men who may be dangerously 
disloyal. Or, .at least, that General DeWitt properly could so infer, in justification 
for his deportation orders. * i 


i 
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from the danger of espionage and sabotage, General De Witt’s 
orders exceed the area of discretionary powers legally to be exer¬ 
cised by him in Military Area No. 1. 

78 Exhibit A to foregoing opinion 

i 

In the United States Circuit Court of Appeals for the Ninth 

Circuit 

No. 10308—-March 28, 1943 

Gordon Kiyoshi Hhiabayashi, appellant 

vs* 

United States of America, appellee 

Upon Appeal from the District Court of the United States for the 

Western District of Washington, Northern Division 

Opinion of Denman, Circuit Judge, on his dissent from the cer¬ 
tification of questions to the Supreme Court, and from the omis¬ 
sion of facts therefrom. 

Denman, Circuit Judge, dissenting: 

One, at least, of my associates seems of the opinion that it is 
not within the power of a participating member of the court to 
dissent from the decision of the court that it certify questions to 
the Supreme Court under section 239 of the Judicial Code (28 
U. S. C. A, 346) or from the content of the certificate. With this 
contention I do not agree. 

Certification is a judicial action vitally affecting the litigants, 
- since it transfers from one tribunal to another the forum of 
adjudication of the questions certified. One of the primary issues 
argued here is one of classification of Japanese descended citizens 
from other citizens descended from aliens of countries with which 
we are at war. The validity of such a classification is entirely a 
question of fact largely in the ill-defined area of judicial notice. 
The Supreme Court in civil cases takes judicial notice of the laws 
of the several states, yet believes justice is better served in most 
such- cases if such questions are left to the respective circuit courts 

of appeals. If this be true of civil cases, it is true a fortiori 

79 of such criminal cases as those involving psychological facts 

which, in my opinion, alone could warrant the discrimmat¬ 
ing cruelty with which these Mongoloid people have been treated. 



■ FRED TOYOSABURO 



OREMATSU VS. UNITED STATES 



Entirely apart from the question of costs of a second presenta¬ 
tion to a distant tribunal, these unfortunate persons (if the cer¬ 
tificate is granted)' will have* the decision of these questions of 
fact removed from the circuit court of appeals which is best quali¬ 
fied to find them. I dissent from- a certification which denies 
to Hirabayashi 8 the exercise of our special knowledge of the 
psychology of these deported citizens. In this connection, Su¬ 
preme Court rule 37 (1) provides that our “certificate shall con¬ 
tain a statement of the nature of the cause- and of the facts on 
which .such question or proposition of law arises.” [Italics sup¬ 
plied.] 

If it be unusual for a judge of a court in which he is a par¬ 
ticipant to dissent from his associates on the matter of a certifica¬ 
tion, the occasion is even/more unusual. 

' Under the threat of penitentiary sentences to these 70,000 
American citizens who have relied on the right they believe the 
Constitution gives them, we are driving from their homes to in¬ 
ternment camps, not men alone, as with the deportation of the 
Dutch by the* Germans, but their wives and children, without 
giving the latter the choice to remain in their homes. We are 
■destroying their businesses, in effect, as if such citizens were enemy 
aliens. The destruction of their business connections means for 
many that they will not be able to return to their native areas.; in 
effect,- as were the French Canadians so taken to Louisiana. 

While none" of the appellants had yet been interned, the depor¬ 
tation order was but the initial .step in a .single plan ending in 
imprisonment in barb wired' enclosures under military guard. 
Descended from Eastern Asiatics, they have been imprisoned as 
the Germans imprisoned the Western Asiatic descended Jews. 

The first omission of fact from the certificate, which I regard 
as prejudicial to the appellants, is .the admission by the Govern¬ 
ment, at the hearing here, that not one of these 70,000 
80 Japanese .descended citizen deportees had filed against him 

in any federal court of this circuit an indictment or informa¬ 
tion charging'espionage, sabotage or any treasonable act. This 
admission covered the five months from Pearl Harbor to General 
DeWitPs deportation order of May 10,1942. I dissent from the' 
absence of such an admission of fact from the certificate. 

I also dissent from the omission from the certificate of the 
following facts concerning the issue of a “present danger of im- 


8 This certification omits the customary statement of doubt or disagreement as to 
-odr own answers to its questions f from which one of the inferences is that we have 
no .such doubt. 
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mediate evil [sabotage and espionage] 3 or an intent to bring it 
about,” 10 'which would warrant General DeWitt’s order, in effect, 
of deportation of citizens without trial for their immediate im¬ 
prisonment. They are facts from which pertinent inferences may 
be drawn regarding the psychologic impulses and impelling con¬ 
victions and personal loyalties and sympathies of a yellow Mon¬ 
goloid body of citizens living in a predominantly Caucasion so¬ 
ciety and subject to legal and social compulsions because of race 

and color. 

81 It is a matter of common knowledge to people of detached 

thinking in Pacific Coast communities, formerly living 
among these deported citizens, that their Mongoloid features and 
yellow skins have among them many persons of the same high 

spirit, intelloetiml integrity wu\ of t wht\ tibligilliuh 

f IfN MWrnl of tlio tiiiuomiilliig (Whiil 
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bitter lwsentmout of 
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as Americans have of the Nazi claim of Nordic racial supremacy. 

It is in the normal reactions of human beings to such treatment 

that are found factors in the problem of the validity of General 
DeWitt’s orders. 

Another admission of fact made at the hearing and not appear¬ 
ing in the record or in the certificate, is the presence among these 
citizens of a group of young men educated in Japan and returned 
to the United States to live in the Japanese communities. These 
men were admitted to be dangerously sympathetic with Japan in 
the present war. 

What is peculiarly within our knowledge is that in our Pacific 
Coast schools, in their infancy and early childhood, the Japanese 
and Chinese children mix freelv with thpu* TvTiifp. rvurmnTvJrmc? 


president's military zone and deportation order of February 19, 1942, and its 
enforcing provisions, are 

‘Whereas the successful prosecution of the war requires every possible protection 
agonist espionage and against sabotage to national defense material, national defense 

*£“£ national defense utilities as defined in Section 4 t Act of April 20, 

as *&*&&*}■ by the Act of November 30, 1940, 54 Stat, 1220, and 
the Act Of August 21,1041, Co Stat. 005 (U. S. C., Title 50, Sec. 104) : ’ 

therefore, by virtue of the authority vested in me as President of the United 
States, and Commander in Chief of the Army and. Navy I hereby authorize and direct 
J il0 ^, ee f e * :ax ? ^ a £> an A the Military Commanders who he may from time to time 
designate, whenever he or any designated Commander deems such action necessary or 

n ar $ a ® A S ?u*hl>laces and. of such extent aa he or the 
appropriate Military Commander may determine, from which anti or oil persons mojj 
he excluded., and with respect to which, the right of any person to enter, remain in, 

priate Military Commander may impose in his discretion. * * * ^ 

authorize and direct the Secretary of War and the said Military 

mav deem advisable to enforce compliance with the restrictions applicable to each 

urea hereinabove authorized to he designated, including the use of Federal 

licafagonle^ g® dgStaS aUtIl0rltr t0 0CCePt aSSi5tnace of state an<1 

10 Justice Holmes in Abrams v. United States, 250 XL S. 610, 028. 
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’They are taught to revere the flag with the f reedoms it connotes. 
When, they reach adolescence, with its mating instincts and its 
inevitable affections, which often know no boundaries -set v by com¬ 
plexion or cheekbones or slant of the eyes, freedom is denied them 
in the most powerful of human instincts by the laws against 
intermarriage with the Caucasians. 11 The strongest paternal 
discipline is exercised over the white children. They are told it is 
a degradation to mate with an Orientaland the yellow skinned 
youth are made to feel a racial inferiority and in social contempt. 
Such facts are pertinent in determining whether General DeWitt 
is entitled to finch among a people suffering an humiliation so in¬ 
consistent with the equality of the flag teachings, that there will 
be those who will hesitate or fail to perform a citizen’s duty in 
aiding his soldiers against the saboteur ox* spy. * . 

The second most powerful indicia in the- war zone commanded 
by General DeWitt of separateness and implied racial in¬ 
feriority of the Mongoloid people, are the laws prohibiting 
them from Owning agricultural land. 12 * Many of the Jap*-* 
anese who immigrated here were farmers. Yet under these laws no 
child of Japanese parentage can be born on his alien father’s farm. 
State decisions 13 show the-evasions and deceits employed to satisfy 
that f armey’shistoric land hunger, which led to our own early west¬ 
ward migrations of the last century. Whether or not it is still a 
proper concept that the farmers constitute the “backbone of the 
nation,” these 70,000 citizens know that those in farming com¬ 
munities are separated from their white companions by a funda¬ 
mental social distinction, sometimes the more hitter in its expres¬ 
sion by their European descended neighbors because of the 
superiority often shown by the Japanese in both energy and agri¬ 
cultural skill. - These facts are entitled to be considered with 
reference to the likelihood of- disaffection among a class so treated, 
in determining General DeWitt’s regulations for exclusion of dan¬ 
gerous people from the war areas bordering the Pacific. 

A third distinction, the subject of long and repeated protest 
from Mongoloid China and Japan, is in the Congressional laws 
for the exclusion of their nationals from the immigration quotas 
of the Europeans, the, Semitic and part Semitic Western Asiatics, 
and the Russians of part Mongoloid blood. Neither General 
DeWitt nor this court is concerned 'with the political or social 
justification of this stigma on the Mongolian, but both are con¬ 
cerned with its effect on proud spirited people so branded by the 
Congress. This court, however, is in a better position than any 

33 California Civil Code § 60 ; 2 Idaho Gen. Taws Ann. § 31-206; Montana Civil 
Code § 5702; Arizona Code Ann. (1.939)- § 63-107, 
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other to know the effect of such facts on the minds of some of 
the now dep orted citizens, 

A fourth discrimination of race and color is the exclusion of 
these citizens from many labor unions. Nothing but the stress 
of war gives the special permits which allow the Chinese to work 
in some of our war industries. Despite the outstanding mechani¬ 
cal skill of the Mongolian people, the freedom to make a skilled 

living is denied to the youth taught in our schools to point 
83 their hands at the flag which, they are told, promises each of 

them the dignity of equality of opportunity' among his 
fellows. 

One is not here concerned with the vigorous dispute as to the 
wisdom of such laws, a dispute having on the one hand examples 
of persons of Europe, the United States and Latin America dis¬ 
tinguished in statecraft, the sciences and the arts, who are of 
Eurasian blood, both immediate of Chinese and Japanese and other 
Asiatic origin, and more remotely through the American Indian, 
and on the other the frustrated rejects from the societies of each 
blood. 

Such questions are for the peace table. The case is solely con¬ 
cerned with the question whether such laws and social and in¬ 
dustrial regulations have created a real and present danger on 
the eastern littoral of the Pacific, in a war which the Japanese 
military caste is waging after, with the aid of assassination, it 
destroyed an evolving Japanese democracy, having ideals in com¬ 
mon with our own. 

As a result of these and other discriminations of race and 
color, the Japanese of our Pacific Coast cities and towns live in 
segregated quarters. Though compelled to reside there by social 
rather than governmental force, there are many similarities with 
the ghettos of Europe—among them the denial of intermarriage, 
of land owning, and participating in many of the livelihoods of 
manual skill. 

Because of such limitation or social intercourse, people do not 
become familiar with the Mongolian physiognomy. The uniform 
yellow skin and, on first impression, a uniformity of facial struc¬ 
ture, make “all Chinks and Japs look alike to me,” a common 
colloquialism. Hence arises a difficulty for General DeWitt’s 
soldiers or the federal civil officers in picking out from the other 
Japanese crowded together in the segregated districts, and in¬ 
cluding men educated in Japan, the suspected saboteurs or spies 
or fugitives from a commando landing or hiding parachutists. 


“1913 Cal. Stat, 2€«\ 1 Deering Gen, Laws, Act 201: 3 Oregon Comp, Laws Ann. 
§ 01-1021 Washington, Uem. Itev. stat. § 10382. ^ 

" People v. Osakl (1030) 280 Pae. 1025; I'eople v. Entrlkeu (1930) 288 Pac, 788: 
Takeuchi y. Sckmuck (1929) 270 Pac. 313; People v. Nakamura (1032) 13 P, (2d) 
803. 



\ 

FEED TOTOSABUEO KOREMATSU VS. UNITED STATES 55 
* 

Also the difficulty of identification of Japanese of known or sus¬ 
pected enemy aid, by descriptions telegraphed or written to white 
enforcement officers; 

So far as concerns the imminence of danger of Japanese attack 
on the Pacific Coast, this court would be compelled to find 
84. that General DeWitt has a rational ground to except it. It * 

is a fact of general knowledge that in every Japanese air 
■attack on cities and military establishments—among them Chung- ~ 
king, Singapore, Midway, Rangoon, Dutch Harbor, and the British 
naval station in Ceylon—enough planes passed through the de¬ 
fenses of warned and expectant commanders to cause a conflagra¬ 
tion sufficient to destroy the wooden cities of our Pacific Coast. 

What is commonly known on the Pacific Coast and not else¬ 
where, is the fact that, unlike London witli hundreds of simul¬ 
taneous fires in its'brick and stone structures and "yet no great 
f moving front of conflagration, in wooden-built San Francisco 
there was a conflagration front of a mile length within five hours 
of the earthquake of 1906.- It was a coalescence of but seven 
fires. There, luckily, the earthquake placed in on the lee side of 
the city, but, one started by the Japanese on its windward side, in 
its long maintained northwest trade w-ind, well could have the 
bulk of the city in flames in ten hours. The earthquake left the 
exterior* of the -cityIs frame .buildings- intact, save for some dis- 
• tortions which did not increase the conflagration hazard, but the 
present developed technique of shattering to pieces several acres 
of buildings with a single bomb, makes the debris of Wooden mate¬ 
rial mere fuel piles for the succeeding inflammable projectiles. A 
similar conflagration danger exists in all the Pacific Coast cities. 

In all of them, General DeWitt well could fear the added menace 
of the saboteur’s torches. 

Since the questions certified, in effect, transfer the entire case 
to the Supreme Court, it is unjust to the appellant to omit from 
the summary of the contentions on which he relied, his claim 
of violations of Constitutional provisions other than the due 
process clause of the Fifth Amendment. He also urged here that 
- such a classification of the Japanese descended citizens from others, 
in a unitary scheme leading to- their imprisonment without a hear¬ 
ing, (1) made General DeWitt’s Oongressionally authorized regu- 
! lation a bill of attainder prohibited by Article I of the Constitu¬ 
tion; (.2) was merely an incident of a single continuing plan to 
seize his person in violation of the Fourth Amendment, and (3) 

, that the scheme providing for deporting people from their homes 
— to be imprisoned by the Military, ^without trial, is a cruel' and 
unusual punishment in. violation of the Eighth Amendment. 
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It is new nearly ten months since General DeWitt’s 


deportation order was made. The highest court of this 
great circuit is fully able to decide the submitted questions. Par¬ 
ticularly it should not avoid their decision because, as stated in 
the certificate, they are “difficult'* and “this court knows of no 
decision 55 for a precedent. 14 

The difference in time between certification and certiorari after 
our decision, is about four weeks if diligence is used by the Gov¬ 
ernment in filing its sustaining or opposing brief. The time no 
doubt could be shortened by the agreement of counsel for the ap¬ 
pellants seeking the freedom of their clients. Because of this dif¬ 
ference in time, certiorari might cause the Supreme Court to re- 

convene* latev in June,” m it cliil in the mneh le>sev.important 
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citizens long since have been removed from the Military 

District No. 1 and now present no danger of sabotage or espio¬ 
nage. It is my opinion that a month’s delay, coining after the 
elapse of the ten months in which the order in question has been 
in existence, does not warrant the avoidance of a decision of this 
circuit court of appeals on the matters of law and of fact in¬ 
volved in the appeals. 

For the above reasons I dissent from the attempt by certifica¬ 
tion to avoid a decision of the only questions involved in the 
appeal and, if itiis to be avoided, from omitting from the certifi¬ 
cate- the facts relied upon by Hirabayashi and several of his con¬ 
tentions. It is pertinent that the certificate then voted for aud 
signed by a majority of this court was first seen by me yesterday 
(March 27th) and after protest ordered sent and sent yesterday 


34 The certificate’s recitals ate 

“This cause thus raises novel constitutional questions of great public Importance 
pertaining to an exorcise of the war powers to enforce two important regulations 
which form an important part of the wartime evacuation of the Pacific Coast Japanese 
population. This court is familiar with the decisions of the Supreme Court of the 
United States upholding broad exercises of the war powers of the Federal Government. 
On the one hand, however, this Court knows of no decision in which citizens residing 
in areas not subject to martial law have been required by military authorities to 
observe & curfew and to report to military control stations for exclusion from a mili¬ 
tary area designated by the military authorities. On the other hand, this Court Js 
sensible of the fact that the military authorities held the view that military exigencies 
of modern warfare imperiling the nation and existing on the Pacific Coast at the 
beginning of the present war were far more grave than any situation hitherto existing 
in any war with a foreign nation. No doubt because of the military authorities’ view 
of the extreme peril facing the nation this exercise of the war powers of the Federal 
Government was employed. The question whether this exercise of the war power can 
be reconciled with traditional standards of personal liberty aud freedom guaranteed 
by the Constitution, is- most difficult. This Court, therefore , pursuant to Judicial 
Code, Section 239, amended (28 U. & C. Sec, 346), certifies to the Supreme Court of 
the United States the following questions of law concerning which instructions are 
desired for the proper decision of the cause[Italics supplied.] 

M The Supreme Court did not adjourn until June 21, 1943; hence the time factor 
between certiorari on our decision and certification was negligible. Despite the haste 
in certification that Court declined to pass on the question of the power to imprison 
and deport the citizens of Japanese descent. Hirabayashi v. United States, — U. S. 
—. 87 Law Ed. 1337,1348. 
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by airm&il to the Supreme Court. Our rule of practice allows 
ten clays to distribute the dissent for its consideration prior to 
filing a majority decision, here to certify. Though but two days 
were requested* after which there is abundant- time for the ar¬ 
rival of the certificate and its consideration before the next ses¬ 
sion of the Supreme Court, this court d'enied any right to the 
filing' of the dissent before the decision to certify was filed. 

March 28,1948. 


William Denman, 

United States Circuit Judge . 

[Endorsed: Opinion by Denman, Circuit Judge, on his dissent, 
from the certification of questions to the Supreme Court, and 
from the omission of facts therefrom. Filed March 28, 1943, as 
amended by order of September 20, 1948. Paul P. O’Brien, 
Clerk. ] 

Goncnrring opinion 


Stephens, C. X, concurring. 

It is thought by the majority that the opinion of the Supreme 
Court in the case of Hirabayashi v. United States, 63 Sup: Gfc., 
1315 (June 21, 1943), laid down the fundamental principles gov¬ 
erning the instant case and that therefore no extended discussion 
of them is required. 

The Hirabayashi case was certified to the Supreme Court of 
the United States, by this court, after the Attorney General had 

suggested that such action should be taken, and I entertain 
87 no doubt as to the wisdom of this action. That case pre- 
* sented certain war power constitutional questions as to 
which the welfare of the nation required prompt and final author¬ 
itative answers, and while this court had the jurisdiction to 
decide them, our decision would be the pronouncement of an inter- 
, mediate court and would not be final* By promptly certifying 
the case it was made possible for the Supreme Court to settle the 
important questions during the court’s Spring term.' The mem¬ 
bers of this court have never differed as to their decisions in any 
of the Japanese cases, 15a but the opinions now being filed reveal that 
they hhve never be&i able to speak in concert as to their reasoning* 

In preparing this concurring opinion I am aware that Judge 

Denman, who does not join in the main expression of the court, 
concurs only in the result aiid advances wideLy different reasoning 
in his concurrence. To his concurring opinion he annexes an 
opinion which lie filed in his opposition to the certification of the 


T a The group of cases before this court arising out of military orders are sometimes 
referred tQ as ,the ‘Japanese cases,” They include Gordon KiyosM Hirabayashi v. 
United States. — TL S. — (June 21, 1943), Minoru Yasui v. United States, — U. S. — 
4 rTl 15?q^ lj 1943 * 5 and Fred Toyosaburo Korematsn v. United States, — V. S. — (June 

J t lJ4o) i 
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Hirabayashi case. 10 It is apparent that the broad issues of the 
latter case are present here. This opinion does not respond to 
Judge Denman’s concurring opinion in this case, but does notice 
material contained in the Hirabayashi dissenting opinion. 

Appellant relies heavily upon Sterling v. Constantine, 287 U, S. 
378, a case in which the subject of state martial law and the juris¬ 
diction of federal courts in regard thereto is treated. 

It is noteworthy that the Supreme Court in the Hirabayashi 
case did not mention the Sterling case, and this fact makes it 
quite conclusive that the supreme judicial body of the nation re¬ 
garded the law applicable to a local disturbance as having little 
analogy to the legal power of our government to resist an nttempt 
to subject it and the American people to a foreign will. This, in 
my opinion, is one of the cardinal errors of the appellant's case 

as it has been presented to us. One paragraph of the Su- 
88 preme Court’s main opinion in the Hirabayashi case is suf¬ 
ficient to guide us as to the extent of the war powers of the 
President and the Congress and is sufficient to inform us that wo 
are not to sit in judgment over the wisdom of actions taken under 
such powers. 

We quote from the main opinion: “Since the Constitution com¬ 
mits to the Executive and to Congress the exercise of the war 
power in all the vicissitudes and conditions of warfare, it has 
necessarily given them wide scope for the exercise of judgment 
and discretion in determining the nature and extent of the threat¬ 
ened injury or danger and in the selection of the means for resist¬ 
ing it. Ex parte Quirin, supra, 28-29; cf. Prize Cases, supra, 670; 
Martin v. Mott, 12 Wheat. 19, 29. Where, as they did here, the 
conditions'call for the exercise of judgment and discretion and 
for the choice of means by those branches of the government on 
which the Constitution has placed the responsibility of war-mak¬ 
ing, it is not for any court to sit in review of the wisdom of tlieir 
action or substitute its judgment for theirs.” 

At this point it would perhaps be well to note that the legality 
of restraining Japanese aliens or American citizens of Japanese 
ancestry to War Relocation Centers is not in this case nor was 
this question involved in the Hirabayashi case. The actions of 
General DeWitt, 17 considered in this case, were under the au¬ 
thority of Congressional Acts and Executive Orders and were 
taken as steps to control the appellant and others preparatory to 

III llllll^M I ■ II .. | | 

VThis opinion was filed March 2fl, 1043, and was amended September 20, 1043* 
Although appearing in our advance sheets and published in various law Journals and 
widely circulated, this opinion has not been published in the official federal reporter* 

17 Lieutenane-General John L, DeVitt, Commanding General, Western Defense Com¬ 
mand and Fourth Army during the period herein considered. 
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their removal from the military zone in which they found them¬ 
selves. . - 

Appellant had resisted the government’s right to take this war 
move so far as his person was concerned ? and he was arrested and 
convicted of violating-the order. Weare -asked, in effect, to annul 
the conviction by deciding that in Our judgment the defensive 
strategy of the General in charge was not justified by the facts 

and therefore was illegal and unconstitutional. 18 The ap- 
89 peal indicates a lack of understanding of the compara¬ 
tive rights of individuals in times of peace and in times-of 
war. The great and far reaching power necessary to the prosecu¬ 
tion of war, of course, disturbs the ordinary habits and customs 
of the civilian. It always has done so,, but modern war has 
brought home to us a clearer realization that civilians as well as 
the armed forces are under the, compulsion of acting in coopera¬ 
tion with military necessity. The duty of making final- decisions 
in the prosecution of war must be placed somewhere and the Con¬ 
stitution places this duty with the Congress and the President, 
How weak indeed our country would be in the kind of world in 
which we live, if before their validity could be regarded 'as certain, 
war strategy orders would have to be ratified and validated by the 
courts after a trial of fact’ as to their necessities. The President 
may not declare war, Congress dues that, but the President is the 
Commander-in-Chief. His, as Mr. Chief Justice Hughes has'said, 
is the duty not only to wage war Tut to wage war successfully. 
The border line of that power has never been defined. It is the 
genius of our representative government that as great a part of 
war action as is possible- shall be under Congressional enactment 
and every President in every war-we have ever prosecuted has 
adhered to this, principle. The Congress controls the purse strings 
and this alone is sufficient to make cooperation between the ex¬ 
ecutive and the legislative authorities absolutely .necessary. It 
has been adhered to in the action taken upon which this case is 
brought. There is no sanction in our governmental scheme for 
the courts to assume an over-all wisdom and superior virtue and 
take unto themselves the power to vise the Acts of Congress and 
the President* upon war matters so long as such acts are not in 
conflict with provisions of the Constitution itself. It is idle to 
go further and speculate as to what would or should happen in 
instances where courts and the other two branches of the govern- 

* o 

ment were immovably aligned against each other. 19 Any ..such 

-t~ _ 

■*? Disobedience to the General’s, orders is made an offense triable and punishable 
under civil court jurisdiction. The punishment dealt out is not claimed to he cruel 
and criminal, and for that reason unconstitutional,. As a matter of fact appellant was 
placed under a six months probationary sentence. 

10 There have been a few instances jn which conflict between the military and the 
courts have occurred. No satisfactory solution to this impasse has been worked out. 
Good sense has come to the rescue in most instances and peace' has come without 
victory to either side. The American people do not take kindly to military govern¬ 
ment, and public sentiment remains the driving force that compels its limitations. 
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situation would mean the failure of the government structure 

itself. 

90 A large part of our Pacific Ocean Navy had been wrecked 

in a peace time treacherous raid by Japan and America had 
declared war almost immediately. The General charged with the 
defense of the Western mainland proceeded under Congressional 
Acts and Executive orders to control the movement of,enemy na¬ 
tionals and American-born of enemy ancestry preparatory to their 
removal from the coastal zone. Appellant resisted the military 
orders designed to accomplish these ends. 

It seems to me that the situation as we now see it absolutely 
negatives the idea that the District Court had or the Circuit Court 
has any jurisdiction to pass upon the issue of necessity for the war 
action taken. To me it is quite preposterous that either of the 
courts mentioned should assume the legal power to reqnire-a show¬ 
ing in a public trial as to whether or not those ordered excluded 
from the zone included fifth columnists, enemy informers or 
saboteurs. 10 


However, Judge Denman opposing the certification of the Hira- 
bayashi case to the Supreme Court states in his dissenting opinion 
that this court, which is made up of men long residing in or near 
the Pacific slope and who have come in contact with Japanese 
is therefore especially qualified to know and understand whether 
or'not there was in fact a good military reason for the actions 
questioned in this case. 

If I understand the views expressed in the dissenting opinion 
in the Hirabayashi case, it is that the district court should try 
the legality of General DeWitt’s orders upon evidence of their 
necessity whether the evidence consist of testimony or judicial 
notice or both and that this court should review the judgment 
of the district court upon the evidence taken and upon the several 
judges’ personal knowledge of the Japanese people. Thus, if after 
a trial of the facts it should be found that the general issuing the 
order had good cause for thinking that the people who were or¬ 
dered excluded from the coastal zone might cause trouble, these 

courts should hold the order legal, otherwise they should 
91 nullify it. Upon this premise restrictions upon the activi¬ 
ties of Japanese in the Pacific Coast states both legal and 
social are judicially noticed in the dissenting opinion as likely to 
produce anti-American or pro-Japanese acts in resentment and' 
these facts therefore constitute evidence supporting the order. 
As tending to establish the contrary the author of the dissenting 


26 1 do not regard the ordering of appellant to remain in a given place or to stay in 
a given place in order to be later evacuated from the zone as a part of subsequent 
incarceration after lie lias been evacuated* It is refreshing to note that not one so 
evacuated and thereafter confined in an assembly center or war relocation center has 
prosecuted a petition for a writ of habeas corpus to decision. 


* 
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opinion cites a .statement of government counsel made in response 
to a question propounded to him from the bench by Judge Den-=. 
man that no indictment or information charging espionage, sabo¬ 
tage or treasonable act has'been filed against those subject to the' 
questioned orders. 21 I am in total disagreement with this theory. v 

I feel impelled to comment upon Commodore Perry’s expedi¬ 
tion to the Liu Chiu and Japanese Islands in 1853, 22 because it 
has been misdescribed as an act of aggression from which a Pearl 
Harbor and a Japanese hatred would more or less naturally flow. 

It is sufficient, of course, for the purposes of this case that war 
-existed between the United States and Japan wh'pn General 
DeWitt issued the orders here questioned and that a powerful 
attempt to invade the west coast seemed imminent. It could not 
be doubted that aid would be afforded the invading forces by 
Japanese nationals and some sympathizing citizens of Japanese 
ancestry. * 

However, it is historically incorrect to assume that the neces¬ 
sity for the military control of resident Japanese-blooded people 
is the visitation of our father’s sins upon. us. 

Commodore Perry with his small American fleet was not bent 
upon a blustering imperialistic invading expedition when he went 
into Japan. The Russian, Portuguese, English, and Butch had 
been, there long before under the most limited and humiliating, 

- restrictions. We had great need for a station westerly of 
92 Honolulu' wherein our' ships of commerce (by this time 

steamships as well as clippers) could “be supplied with 
wood, "water, provisions, and coal and other articles their neces¬ 
sities may require * * .(Article II of the treaty negotiated 
by Commodore Perry.) The* sailors of our merchant marine had 
been cruelly treated and murdered when they 'scrambled upon 
Japanese rocks from their storm wrecked vessels. There was no 
consular or ambassadorial officer through which we could officially 
express our needs, and there was no working mode of communica¬ 
tion through which our protests could be conveyed. The expedi¬ 
tion was officially dispatched by the President of the United 
States under the most careful instructions - to communicate our 
needs’ and register our protests to the Government of Japan 
through tact and consideration. 28 

23 During this period there were numerous acounts in the press of the discovery of 
short-wave radios, cameras, and arms found in the possession of Pacific Coast 
Japanese long after they had been ordered to turn them in to the military authorities. 
And any student of Japanese officials’ conduct knows them to be the equal of any in 
the fine art of espionage and knows that they excel in practice of deception behind the 
mask of gracious politeness. 

32 Dennett, Tyler, “Americans in Eastern Asia.” The Macmillan Co.. N. Y., 1922: 
Barrows, Edward M., “The Great Commodore,” The Bobb-Merrill Co., N. Y.. 1935; 
fCTeat, Payson J-., “Diplomatic Relations Between the United States and Japan. 1853- 
1895,” vol. E Stanford University Press, 1932. 

25 For text of treaty, see* Perry’s “Narrative of the Expedition of an American 
Squadron to the China Seas and Japan,” page 440, et seq. 
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A very interesting, short account of Perry’s expedition, its pur¬ 
poses and accomplishments is contained in Ambassador Joseph C. 
Grew’s book, entitled “Report from Tokyo.” I quote from it in 
the margin. 24 

4 

93 Upon Commodore Perry’s return he made an exhaustive, 

thoroughly documented official report of his expedition to 
his government, entitled “Narrative of the Expedition of an 
American Squadron to the China Seas and Japan.’ 5 At page 108 
of this Narrative, the text of Secretary of State Edward Everett’s 
supplemental instructions to Perry is printed, and I briefly quote 
therefrom. (The original instructions had been drawn by Secre¬ 
tary of State Daniel Webster, predecessor in office of Mr. Everett.) 
“The President concurs * * * that you should secure one 
or more ports of refuge of easy access. If you find that these 

cannot be obtained in the Japanese islands without resort to 

force, it will be necessary that you should seek them else- 

In establishing yourself at one or two 

* * * with the consent of the na- 


94 


where. 


* * 


convenient points 




- 1 "It is necessary that we now assess, coolly and impassively, the events of the 
past ninety years in tlie 1’acifie—the ninety years that have elapsed since Commodore 
Perry concluded with Japan the treaty that opened the way for the subsequent 
admission of Japan into the family of nations. 

• "We are today being given dreadful evidence that the process of Japan’s emergence 
from three centuries of isolation and of her assimilation into the family of nations Is 
rax* from complete. Except for brief contacts at widely spaced intervals * * • 

Japan had * • * been in virtual isolation since the very beginning of her history. 

♦ * * Her polity, then as now, was tribal in character. As n nation, the Japanese 
possessed the virtues of a tribal community: homogeneity and subordination of the 
individual to the community; but they also possessed the defects and weaknesses of 
a primitive community: they revered the tribal sanctions and feared change. 

* * * Although the American Government was cognizant of the trend * * *, 
its purpose in sending Commodore Perry to Japan in 1K53 was primarily to ameliorate 
conditions which grew out of the growing commerce of the United States with China 
and the presence of a large number of American whaling ships off the coast of Japan. 
The advent in the China trade of steamships, with their limited capacity to carry cool, 
created insistent need for at least one coaling station Intermediate between the 
Pacific coast of America and China. Further, American vessels had been ship- 
wrecked in Japanese waters, and American seamen * * ♦ bad been treated with 


inconceivable brutality. A third consideration was the need for establishing depots In 
Japan from which American whaling ships could restock themselves * * *, 

"After Incredible obstacles and difficulties, Commodore Perry succeeded on March 
81, 1854, in concluding with the Japanese a treaty which, although limited in scope, 
mot the immediate needs of the moment. However, it contained ono feature the 
importance of which the Japanese had not foreseen, and that was the assent of the 
Japanese to the stationing in Japan of an American consular odicer. It was In the 
exercise of that treaty provision that the United States dispatched to Japan in 1850 
its first diplomatic representative, Townsend Harris. 

"The selection of Harris * * * was an extraordinarily happy one. lie had * * * 
acquired a familiar knowledge of Japan * * * of government, of their customs, and of 
their characteristics; and he had dedicated himself to the task of helping the Japanese to 
prevent the extension to Japan of exploitative practices pursued by the white man in his 
dealings with the backward peoples of the East. ♦ * * So long ns Japan remained in 
seclusion, * * * she was not entitled to the privileges which membership in the 

family of nations would confer; and it was Harris’ aim to induct Japan into the 
family of nations under the most favorable auspices. He prepared and, after 
intolerable delays and indignities imposed upon Mm by the Japanese, presented to the 
Japanese Government a Treaty of Commerce and Navigation of the most liberal 
character possible. * * * It took Harris two years of patient and tactful 

negotiation before his treaty was signed. But this American did far more than 
negotiate a treaty. He educated the Japanese officials in tho ways of diplomacy, 
international law, economics, and commerce. He provided Japan with the informa¬ 
tion which she needed to merge into the world. * * * A Japanese, Or. Inazo 
Nitobe, wrote of him; ‘A man of stern rectitude and gentlest powers of persuasion, 
he, indeed, more than any other, deserves the epithet of benefactor: because in all his 
dealings with us, the weaker party, he never took advantage of our Ignorance, but 
formulated a treaty with the strictest sense of justice.’ * * 
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fives, you will yourself pursue the most friendly and conciliatory 
course * * *. Take no supplies from. them except by fair 
purchase, for a satisfactory consideration. *' * * Make no 
use of force, 'except in the last resort for defense, if attacked, 
and self-preservation.” . 

If Perry was ready for eventualities when his vessels poked 
their way into the land-locked harbor of Yeclclo, 25 he was- only 
being cautious in the light of history arid living up to the tradi¬ 
tions of our navy. An, American vessel some years before had 
been fired upon when the Japanese learned that it had been dis¬ 
armed by its skipper as proof of its peaceful intentions. Officers 
and men of the United States Gunboat “Preble” had had great 
difficulty iii rescuing nineteen men who had been shipwrecked and 
Jiad been held in prison for eighteen months by the Japanese 
Government. 26 What Perry 27 did and how he and his men con¬ 
ducted themselves after they entered the Japanese harbor have 
their great importance. No shot was fired, and he markedly suc¬ 
ceeded in his mission after long and practically inexhaustible 
patience. 

Any well-informed Japanese knows that Perry’s expedition 
with the American nation- behind it saved Japan from being 
cruelly invaded by power- and commerce-hungry nations in the 
grand day of imperial conquests.- 

In my opinion the considerations upon which General DeWitt 
acted under the war statutes which an informed Congress 
95 had recently enacted and the President had approved were 

much more fundamental than the necessity for a defense 
against a Japanese retaliation for the Perry incident and were 
much more fundamental than any legal restrictions and social 
discriminations visited upon Japanese nationals residing in the 
United States or to a lesser extent social limitations suffered by 
American citizens of Japanese descent. . ■ , 

General DeWitt's orders were issued in the light of a knowledge 
of Japan bent upon accomplishing a Gargantuan racial dream of 
“Ha-kka Ichi U,” the eight corners of the earth under the Japa- 

■■ l 1 ■ : 

^See Chapter XV Barrows “Great Commodore,” The Japanese had been informed 
of Perry’s coming as Japanese boats brought the news to them from Shui, the capital 
of the Islands of Liu Chiu where Perry had anchored for gome time. 
yt “*£%**£' cy ^ “Narrative,” page 60, for account of a Japanese attack upon .the 
United States Steamer “Morrison,” its officers and men, when it sailed into' a Japanese 
harbor with; guns removed, upon a mission of amity and mercy to return Japanese 
nationals who had been .shipwrecked upon our Pacific shores, and Dennett, ‘Ameri¬ 
cas in Eastern Asia,” page 246. See also experience of United States Gunboat 
“Preble,” -in the “Narrative.” 

• 27 Mathew Galbraith Perry was a midshipman at fourteen, served with distinction 

in the war of 1812, and in the war with* Mexico. His brother was Oliver Hazard 
gcrry of Lake Erie fame. Commodore Perry ranks as pne of the great figures of our 
Navy s glorious history. As a diplomat he ranks among the great of that callings 
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nese l’oof, or supremacy over all peoples. 88 Ei Tins fatal ideology 
has driven powerful nations throughout history to commit un¬ 
measured and unnumbered crimes only to sink into dishonor and 
impotence. Our military command knew of the monstrous prac¬ 
tices of the Japanese in occupied China and it knew of the especial 
danger from the ranks of the Kibei s9 upon our western coast. 
There are many loyal American citizens of Japanese descent 
who are bearing their burden uncomplainingly—a burden 

96 heavy enough, it is true, but light indeed compared with 

that of other thousands. 

[Filed endorsement omitted.] 

97 In United States Circuit Court of Appeals for the 

Ninth Circuit 


No. 10248 


Fred Toyosaburo Korejiatsu, appellant 

i 

vs. 

Untied States of America, appellee 


Judgment 

Filed and entered Dec. 2,194.3 


Upon appeal from the District Court of the United States for 
the Northern District of California, Southern Division. 

This cause came on to be heard on the Transcript of the Kecord 
from the District Court of the United States for the Northern 
District of California, Southern Division and was duly submitted. 

23 gee “How Japan Plana to Win,*’ IvLnoaki Matsuo. (Translation. Little, Brown 
& Co., Boston, 1942.) 

See General Aram. in a widely circulated pamphlet setting out Japan’s national 
policy, published in 1933 in Ta Kung Pao. 

25 The following taken from. Vol. III. No. 12 (Nov. 1, 1043), Contemporary China, 
condenses the Japanese conception of their Mikado and Ms place in the government 
as follows: 

“1. He is a divine person, descended from a goddess, and therefore not subject to 
any human laws. 

r, 2. He is so aloof from mundane affairs that he does not take direct part oven in 
the business of governing his own country. 

“3. He acts only on the advice of his ministers and is therefore not responsible for 

anything done in his name. , , 

“4. He occupies a throne wHch is established forever, and continues a line of rulers 

‘unbroken, for ages eternal/ , , ...... 

K 5. He is destined to be the ruler of all nations, when all peoples from the ‘eight 
corners’ of the world will bo brought under ‘one roof/ 

“G.^Any war fought in his name Is a holy war, and anyone who is killed while 
fighting his war becomes immortalized as a god in the Shinto pantheon.” 

80 Kibei—American-born of Japanese descent who have been sent to Japan in their 
early youth for indoctrination in Japanese customs and religions and governmental 
beliefs and have then been returned to thoTMited States. 
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On consideration whereof, it is now here ordered and adjudged 
by this Court, that the judgment of the said District Court in this 
-Causebe, and hereby is affirmed, 

-[File endorsement omitted.] 

. * 

-98 In United States Circuit Court of Appeals for the 

Ninth Circuit 

■W 

Order denying 'petition for rehearing 

Jan. 7, 1944 
% 

Upon consideration thereof, and by direction of the Court, it 
is ordered that the petition of appellant, filed December 31,1913, 
and within time allowed therefor by rule of court, for a rehearing 
ofabove cause be, and hereby is denied. 

It is further ordered that the issuance, under Rule 28, of the 
mandate of this Court in the above, cause be, and hereby is stayed 
to arid including February 7, 1944, and in the event the petition 
for a writ of certiorari to be made by the appellant herein be 
docketed in the Clerk’s office of the Supreme Court of the United 
States on or before said date, then the mandate of this Court is 
to be stayed until after the said Supreme Court passes upon the 

said petition. 

99 [Clerk’s certificate to foregoing transcript omitted in 

printing.] 
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Supreme. Court of the United States 


Order grantmg motion for lea/ve to pwceed in forum pauperis 

March 27, 1944 

« 

4 

4 

On consideration of the motion for leave to proceed herein in 
forma pauperis , 

It is ordered by this Cour-t that the said motion be, and the 

same is hereby granted. 

^ * 

101- ' Supreme Court of the United States 

m r t 

_ * 

Order allowmg certiorari 

(Filed March 27,1944) 

i ^ ■» + 

The petition herein for a writ of certiorari to the United States 

Circuit Court of Appeals for the Ninth Circuit is granted. 
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And it is further ordered that the duly certified copy of the 
transcript of the proceedings below which accompanied the peti¬ 
tion shall be treated as though filed in response to such writ. 

[Endorsement on cover:] In forma pauperis. File No. 48172. 
II. S, Circuit Court of Appeals, Ninth Circuit. Term No. 079. 
Fred Toyosaburo Koreinatsu, petitioner m The United States of 
America. Petition for a writ of certiorari and exhibit thereto. 
Filed February 8, 1944. Term No. 679 O. T. 1943. 
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